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TOPICAL INDEX 


From January to June, 1925, inclusive. 


I. Control and Regulations in General. 


§ 2. WHAT CONSTITUTES INSURANCE. 


2—Contract is personal. pa v. Board of Education of Inside Tax Dist. of City of 
Saratoga Springs 


(N. Y.) 
§ 3. POWER TO ‘CONTROL AND REGULATE. 
3—Business of insurance is quasi public, which state may regulate; defense of cancellation of 
fire policy held not established. Clark v. Rochester Farmers’ Mut. Fire Ins. Co. (Minn.).. 892 


3—Rule as to power of state to regulate affairs’ of insurance companies stated. Merchant's 
Mut. Automobile Liabilty Ins. Co. v. Smart. (U. S.) 1166 


3—Power of legislature to regulate business very broad. 
v. Smith. (Wis.) 


§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4— Valued policy law held not violative of due process of clause. Mississippi Fire Ins. Co. v. 
Planters’ Bank of Tunica. (MisS.)...........ccecedencecegsseececseeensteeresenee eens 1126 

4—Statute providing for revocation of agent’s license to be strictly construed. State ex rel. 
Coddington v. Loucks (Wy.) 

§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 

10—Banking commissioner cannot be compelled to issue land title, fidelity, and general insur- 
ance Ge certificate to begin business. State ex rel. _—— Title & Indemnity 
Co. v. Jackson, Commissioner of Banking. (W. Va.) 574 

§ 12. REGULATION OF AGENTS AND BROKERS. 

12—Insurance commissioner cannot cancel license of agent for me oy eine stock as an 
inducement to. take insurance. State ex rel. Coddington v. = cgikamae<@e-kl 

§ 14. BOARDS OF UNDERWRITERS. 

14—Rating Company, organized under statute not entitled to refuse its service on in- 
surer’s refusal to be bound by company’s rules. Importers’ & Exporters’ Ins. Co. v 
WaaGe. CI. kde Fs es ris ane saccade Urecdecccecrenbempeksevetbaa sewed’ dauae :1027 

§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 
21. —— LOCAL FUNDS AND SECURITIES. 

1—Residence in United States sole test of right to share in fy deposited with State Insur- 
ri 2 aeecenes by insolvent company. In re Stoddard, Superintendent of Insurance. 

§ 26. ACTIONS. 

26—International law—Russian insurance company not relieved from liability to suit decree 
of Russian Government nationalizing insurance companies. Fred §S. James & C 


346 


Second Russian Ins. Co. (N. Y.) 
§ 30. OFFENSES BY OFFICERS, AGENTS OR BROKERS. 
30—Soliciting without certificate held punishable when done either for foreign or domestic 


company. Company’s authority not defense to charge of soliciting without certificate. 
Jones v. State. (Tex.) 


Il. Insurance Companies. 


(A) STOCK COMPANIES. 


$ 33. CAPITAL AND STOCK. 
33—Subscription contract for stock in fire insurance company held not agreement to contribute 
percentage of subscription toward organization expenses. Note given for stock in fire 
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insurance company held not to contemplate forefeiture of 20 per cent. advanced on sub- 
scription as damages, in event of non-organization of corporation. Alderman et al. v. 
Thimgan. (Col.) 


§ 41. INSOLVENCY AND DISSOLUTION. 


42. INSOLVENCY AND ITS EFFECT IN GENERAL. 

42—Hold-over directors of Russian corporation held at least trustees to collect, preserve, and 
defend corporation’s property; trustees entitled to return of security deposit. Russian 
Reinsurance Co. et al. v. Stoddard, Superintendent of Insurance, et al. (N. Y.)......... 1030 


43. RIGHTS OF POLICYHOLDERS ON INSOLVENCY. 
43—Authorizing receiver of insolvent insurance company to execute contract of reinsurance 
within power of court. Western Life Indemnity Co. v. Bartlett. (Ind.)..... a paseeee we ars 


§ 44. REMEDIES AND PROCEEDINGS ON INSOLVENCY. 

44—Insolvent fire insurance company’s voluntary assignment for benefit of creditors, and 
deed of assignment, held void as unathorized. Ohio Valley Fire & Marine Ins. Co. 
v. Ns cet COUN EID aS ws Sch bs ack eRe ORCA eK MeRgeS Sled Disha \eesWe ue Geatn> 777 

44—Policy holders’ statutory remedy for mismanagement and appropriation of insurance 
company’s property exclusive. Breckinridge v. Kentucky Central Life & Accident 
Ins. a. TRIN Pps kno 0ocd bbdeR ewes wee aee Riki ele Daa eeseee jade cint hs tabs tiauekTaaee 7 

8 45. VOLUNTARY LIQUIDATION. 

45—Bonding company furnishing bond on dissolution bound by conditions of bond. Offer 
to furnish proof of conditions of bond on dissolution of insurance company held sufficient. 
General Bonding & Casualty Ins. Co. et al. v. U. S. Fidelity & Guaranty Co. (Tex.) 


§ 48. GROUNDS FOR FORFEITURE OF FRANCHISE OR DISSOLUTION. 

48—State superintendent of insurance may take over property of solvent insurance company 
for protection of policyholders, creditors, or public. Andre v. Beha, Superintendent of 
Insurance, et al. (N. Y.) 
. —— ASSETS AND RECEIVERS. 

50—Hold-over directors of Russian corporation held at least trustees to collect, preserve, and 
defend corporation’s property; trustees entitled to return of pore deposit. Russian 
Reinsurance Co. et al. v. Stoddard, Superintendent of Insurance, et al. CR. ra 

50—Minority stockholder in Russian corporation held not entitled to possession of funds de- 
posited to secure American policyholders and creditors. Andre v. Beha, Superintendent 
of Insurance, et al. (N. Y.) 


§ 51. PRESENTATION AND PAYMENT OF CLAIMS. Z 

$1—Beneficiary of policy issued by stock company may recover for loss occurring prior to 
appointment of receiver.—Stockholders cannot complain of payment of liability on any 
policy, because company insolvent.—Several beneficiaries of policies issued by stock com- 
pany stand on same equitable basis.—Beneficiaries and creditors of insurance company 
entitled to have affairs settled with reasonable dispatch after appointment of receiver.— 
Basis stated on which complaint of one beneficiary against payment of another’s claim 
in course of liquidation should rest. Little et al. v. Gould Inv. Ins. Co. et al. (Okla.).. 

51—State statute as to liquidation of company not applicable to claimant of trust fund. Farrell 
v. Stoddard. (U. S.) 

§ 55. MEMBERS. 

55—Purchase of policy of mutual company does not render purchaser a stockholder. Status 
of nein Sg arise from consent expressed or implied. New York Life Ins. Co. v. 
Street. (Tex. 


1038 


Ill. Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 
(B) MUTUAL COMPANIES. 


76. EVIDENCE AS TO AGENCY. . ae 
6—Prima facie agency must be first established before statements of alleged agent accepting 
proof of loss admissible. Evidence that alleged agent of insurer had notice previously 
mailed by insured and papers bearing insurer’s emblem relevant to prove his agency. 
Agency of person claiming to represent insurer may be proved by circumstantial evidence. 
Failure of insurer to disavow alleged agency of person accepting proof of loss, probative 
evidence in favor of insured. Evidence held to sustain finding that person accepting proof 
of loss was insurer’s agent. Alleged agent’s statements inadmissible to prove agency. 
Comb: eb: al, a: Wes See. Ce Oe, CORRE ie ascpedd oc bis oc euhecs venedeckesntbavas 504 
§ 77. ESTOPPEL TO DENY AGENCY. : 
77—Insurer’s failure to deny ages of person accepting proof of loss estops it from claiming 
defects therein. Cupo et al. v. Royal Ins. Co., Ltd. (Conn.) 504 


77—Insurance company not estopped to deny authority of - 


mt to prepare policy on his own 
roperty. Weatherholt v. National Liberty Ins. Co. (Ky.).......c.essccccccccsecssece 265 
i 7B: SCOPE AND EXTENT OF AGENCY. | . 
78—Insurer bourid by acts of subordinate agent in scope of apparent authority. Travelers’ 
Dae: Ca... ; SO. TLD hn 0 Fa cd ca dew ides The NE eh ken and Ok Chg ek Sabie ue eek 1076 
81—Agent cannot insure his own property as agent, but acts for both. Weatherholt v. 
National Liberty Ins. Co. (Ky.) 
§ 81. INDIVIDUAL INTEREST OF OFFICER OR AGENT. t 
81—Agent procuring insurance on own property must disclose every material fact. West- 
chester Fire Ins. Co. of New York v. Fitzpatrick. (U. S.).......c.ccecceccescvcees 621 
§ 84. COMPENSATION OF AGENT. 
(2). Right to commissions. : 
84(2)—lInsurance agent held entitled only to his commission on proceeds of notes taken in 
payment for policies whether notes were sold or ultimately paid. Southland Life Ins. 
Ce 0; Ns, COD 0 igo 4 DA SORR ews Oh ONE eS SAUNT RbeSirg.s oe HN a eeS NES apt iWESeeEeee 1223 
(4). Commissions on renewals. 
1240 
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84(4)—Provision for termination of right to renewal premiums not due on termination of 
agency contract valid. Provision for termination of agent’s rights on termination of 
contract held not provision for forfeiture of commissions on renewal premiums not 
due. Thurman v. Rodman et al. (Ky.).......... mitt hss ki CUNeE. ce asks ebeeens 783 

§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 

j 87. —— IN GENERAL. 

7—Member of association cannot claim agent has ostensible authority to do that which he is 
forbidden to do. Perrigo v. Connecticut Commercial Travelers’ Mut. Ass’n. (Conn.).. 478 

§ 92. EVIDENCE AS TO AUTHORITY. 

92—Evidence that local — waived proof of loss held competent, where special agent 
informed insured local agent had such authority. Hessler v. North River Ins. Co. 
of “City of - Draw. Windle S06. Wadsas bck ctw cana aks s Son Bocce dicaddes cetera - 730 

§ 93: UNAUTHORIZED AND WRONGFUL ACTS OF AGENT. 

93—One meddles with another’s property at his peril; agent taking another’s property and 
delivering it to principal thereby converts it; evidence held to authorize inference of 
conversion as alleged; when effect of admission not avoided as matter of law stated. 
Hane O-Eeelt ¥. Cee. CI 55 ceo nc ka Sch CiN an nck phen aeeweeeh ceuaeeee 711 

§ 94. RATIFICATION. 


94—Insurer is bound: by contract as made by agent and accepted. Schumacher et al. v. 
North British & Mercantile Ins. Co., Limited. (U. S.)........cccccccncnccccencceces 624 


(B) AGENCY FOR APPLICANT OR INSURED. 


§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 
§ 98. —— IN GENERAL. 
98—Insurance agent represents insurer. Hurst Home Ins. Co. y. Ledford. (Ky.)............ 1123 
§ 100. EVIDENCE AS TO AGENCY. 
100—One receiving Rote of premium presumed to be broker and not agent for insured. 
Rwebl Servier. Cov wc: Werte Cie Bed ih 55 chee ikk cade netive costboeouwivabiest Rakes 788 
§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 
103—Complaint against insurance broker for failure to notify insured of cancellation of fire 
policy held not to state cause of action. Not duty of insurance broker as matter of law 
to notify insured that fire policy expired at particular time. Complaint against insurance 
broker for failure to notify insured of cancellation of fire policy held not to state cause 
of action. Holskin v. Hurwitz. (N. Y.)........... Sep etsseeeestocgesesececescosecsaten 903 
103—Broker, failing to procure insurance as agreed, liable for resulting damages. Canfield 
et al. v. Newman etl. CTR }y cccccccdccccctucesses Co bapodaceeéduceseutpeeeek sabes 437 


IV. Insurable Interest. 


§ 114. NECESSITY IN GENERAL. | 
114—Policy, valid at inception, not invalidated by payment of premiums by beneficiary. 
Mutual Aid Union v. White. (Ark.)...... bee vine ab aise <Srtheed tenes been eeueal 581 
114—Beneficiary under life policy procured and paid for by insured need not have insurable 
interest. Howell v. American Nat. Ins. Co. (N. C.) 
114—One may be competent beneficiary without having insurable interest. Insured’s fiance 
held competent beneficiary. Buckner v. Ridgely Protective Ass’n. et al. (Wash.)...... 291 
§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(1). Nature and extent of interest. 
115(1)—“‘Insurable interest” defined; insurable interest need not be stated in policy. Aktie- 
bolaget M. Bank v. Hanover Fire Ins. Co. (N. Y.) 919 
115(1)—When interest is insurable stated. Federal Land Bank of Columbia et al. v. Atlas 
Assur. Co. (N. C.) . . : -» 438 
115(1)—Heir’s undivided half interest held insurable. Liens retained by vendors held insur- 
able interest. Mere equitable “title’’ or other qualified property may be insured; “‘inter- 
est,” “Cantield ef al; vy. Newnan. e ah. CEES: civic cocnbivesyes ctu beeamdesenvceqede 487 
(4). Landlord and tenant. 
115(4)—Lessee has insurable interest; lessee may récover full amount of fire policy issued to 
him on leased premises. Mississippi Fire Ins. Co. v. Planters’ Bank of Tunica. (Miss...1126 
(6). Vendor and purchaser. s 
115(6)—Assignment of certificate of title of automobile essential to sale; buyer of automobile 
acquired no insurable interest, where seller failed to assign certificate of title. State ex 
rel. Connecticut Fire Ins. Co. .of Hartford, Conn. v. Cox, et al., Judges. (Mo.)........ 973 
(7). Interest of husband in wife’s property. 
115(7)—Homestead in wife’s name held property of husband tor purpose of obtaining in- 
surance. Wisdom et al. v. Farm property Mut. Ins. Ass’n of Iowa. (Ia.) 
(8): Subjects of marine insurance. 4 
115(8)—Parties furnishing collateral security to surety company furnishing bond to secure 
release of vessel from attachment had insurable interest in vessel. Aktiebolaget M. Bank 
V:: Finioves: Five Tas: Ga. GE: Wad ioe cscs cade eeta He chdsleet ch Fethess hcacsccttesbe 919 


$ 118. INSRANCE WITHOUT INTEREST. 


§ 219. WAGERING POLICIES IN GENERAL. 
119—Policy to one without insurable interest, who pays premiums for chance of collecting 
policy, invalid. Mutual Aid Union v. White. (Ark.)........cccecescccctccccceens $81 


$ 122. ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 
122—Assignment of policy issued to one having insurable intérest to one not having such 


interest invalid, if in pursuance of agreement when policy issued. Mutual Aid Union 
v. White. (Ark.) 
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§ 123. EXTINGUISHMENT OF INTEREST. 


123—Policy issued to creditor on life of debtor valid, though = paid before death wy 
latter. Mutual Aid Union y. White. (Ark.) 


V. The Contract in General. 


(A) NATURE, REQUISITES AND VALIDITY. 


§ 124. NATURE OF CONTRACT. ; 
we Het defined. Globe & Rutgers Fire Ins. Co. of City of New York v. Hensley. “oa 
124—Nature of “policy of paar stated; policy to be inter 
Westchester Fire Ins. Co. of New York y. Fitzpatrick. 
124—Parties could make such contracts as they wished, at ee law. S.) cin to seas health 
and accident policies unlimited, in absence of statutory regulations. State ex rel. Time 
Ins. Co. et al. v. Smith. (Wis.) apd dh aitd bes Man cA COME RD SARS OS wees oeak veum 
§ 125. WHAT LAW GOVERNS. 
1 In general. 
125(1)—Converted policy held not contract of State in which insured was living at time of 
conversion, but of State in which original policy was aunt ney not subject “. Texag 
statute penalizing delay in payment. A®etna Life Ins. . et al. v. Dunken. (U. S.) 
( Place of contract. 
125(2)—Nature, validity, and interpretation of policy eet by law of state in which de- 
nang a a premium paid. Waddell v. New England Mut. Life Ins. Co. of Boston, 
Mass. (Ind.) 
125(2)—Policy delivered to defendant residing in Missouri held a Missouri contract. 
Mayhew v. Mutual Life of LIllionis. (Mo. 
125(2)—Policy held governed by law of state in which executed and delivered to insured. 
Pacific Mut. Life Ins. Co. of California v. Hale. (Tex.) 
(3). Statutes and ordinances. 
125(3)—Law defining agents controls contrary policy stipulations. Anderson v. Northwestern 
Fire & Marine Ins. Co. (N. D.) 
§ 126. SUBJECTS OF INSURANCE. 
126—Incorporeal interest in property is insurable. Schiimacher et al. v. North British & 
Mercantile Ins. Co., Limited. (U. S.) 
§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL, 
129—Authority of insurance agents to contract with broker for continuation of insurance de- 
terminable by laws of agency. Principle that powers of agent prima facie coextensive with 
business intrusted to him, applicable to insurance agents. Knowledge of agents’ contracts 
within their ostensible authority morass to company. Charles H. Dresser & Son, Inc., v. 
Allemannia Fire Ins. Co. of City of Pittsburgh, Pa. (Conn.) 
129—Agreement between agent and contractor for reduction in schedule a rate on 
bond held not binding on surety company. American Surety Co. v. Lind. (Wash.)...... 1014 
§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(1). In general. 
130(1)—When completed contract for insurance exists stated; when oath to proof of loss is 
sufficient stated; refusal of nonsuit held without error; directing verdict for full amount 
of policy held proper. New eJrsey Ins. Co. of Newark YT. NO. CUMMDs onic occ cceces 1117 
130(1)—No enforceable contract of insurance without meeting of minds. Beyer v. Central 
Life Ins. Co. of Illinois. (Ia.) 


130(1)—Expression of legislative intent a policies in form other than that prescribed 


by law should be clear and definite—Health and accident policies may contain prdévisions 
other than those prescribed in standard provisions law. State ex rel. Time Ins. Co. 
et al. v. Smith. (Wis.) 
(2). Necessity of acceptance and approval. 
130(2)— paths for insurance is offer which must be accepted before insurer liable. Beyer 
v. Central Life Ins. Co. of Illinois. (Ia.) 
(4). Effect of delay. 
130(4)—Insurer must accept risk or decline it without reasonable time. Insurer liable for 
solicitor’s neglect to forward application within reasonable time if application would a 
been saauetel but for such negligence. Dyer v. Missouri State Life Ins. Co. (Wash.).. 
§ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 
a contract to issue policy held binding. Tatum v. Hartford Fire Ins. 
(U 


131(1) Agen? s solicitation of broker having control of insurance on bankrupt’s property held 
assent to continuation of pues after transfer of property to absolute ownershi: Interval 
of four business days held not unreasonably long Hire tr to be covered by ounk daveaieamk. 
Charles H. Dresser & Son, Inc., v. Allemannia Fire Ins. Co. of City of Pittsburgh, Pa. 


. Authority of agent. 
131(2)—General agents authorized to make temporary oral contracts incidental to written 
icy. Oral contract to continue policies on bankrupt’s Riaries after transfer to absolu 
ownership, held within ostensible authority of agents. harles H. Dresser & Son, Inc. : 
Allemannia Fire Ins. Co. of City of Pittsburgh, Pa. (Conn.)............scccecccececes 418 
131(2)—Resident agent of foreign company may bind \ yy oral contract of insurance. 
Dien -v. Gireet Ammerieies Bie. Ce COB oo es crn sic cc cect eccuisessvcstsenssethoac sy 1128 
§ 133. FORM AND REQUISITES OF POLICY. 
(1). In general. 
133(1)—Insurance held conducted on assessment plan, and provisiong as to dividends, etc., were 
not required. Western Life Indemnity Co. v. Bartlett. (I Ind) 
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133(1)—“Insurable interest” defined insurable interest need not be stated in policy. Aktie- 
Solagst Mi; Bank wv. Hasower- Fue Ime Ga 0. Vadis cess ivsna beng sale.od cc cence kas us 919 

133(1)—Single “a? could be issued to owner of building ant owner of machinery therein. 
Stokes et al. v. Liverpool & London & Globe Ins. Co. (S. C.) 


§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(2). Sufficiency and effect of delivery. 
136(2)—Forwarding of policy by company to " agent held equivalent to delivery. Jackson 
et al. v. New York Life Ins. Co. (U.S 
(3). Conditional delivery or ees 
136(3)---Fire policy issued on contin Gharies, issued policy be surrendered, not effective 


without surrender of prior policy. harles Dresser & Son, Inc., v. Aliemannia Fire 

Ins. Co. of City of Pittsburgh, Pa. (Comm.)........cccsccesssctcrccccssosecos dactess 
(4). Effect of condition as to delivery while insured is in good health. 

136(4)—Refusal of instruction that no recovery could be had on life policy unless insured 


in — health when policy delivered held proper. Priest v. Kansas City Life Ins. Co. 


in policy provision that policy should not be effective unless delivered 
within 30 bak: or insured ia good health, construed to mean “and.” Weisman v. 
Continental Life Ins. Co. 
(5). Acceptance and effect thereof. 
136(5)—Contract of insurance, delivered at insured’s office during his absence, consummated 
without further assent by insured. Weisman v. Continental Life Ins. Co. (Mo.)..... 613 


$ 138. VALIDITY IN GENERAL. 
(1). In general. 
138(1)—Insurance policy does not necessarily beget negligence. Fidelity & Deposit Co. *. 
Maryland et al. v. Moore, Ins. Com’r. of Oregon. (U. S.)} 
(2). Discrimination between insurants. 
138(2)—Provision in premium note for forfeiture on non-payment held ba pron! of statutes 
requiring policy to state contract and against discrimination; validity of policy or note 
held not affected by invalid provision in premium note for forfeiture on non-payment held 
void. Coughlin v. Reliance Life Ins. Co. (Minm.).... cccccccccecveccecséccevcncetecs 823 


§ 139. LEGALITY OF OBJECT. 

139—Interest of vendor of automobile, who retains title or mortgage as security for price, 
held not fully protected by prohibition laws. Confiscation bonds, covering loss, to seller 
of automobile Rea confiscation because of buyer’s illegal act, held not against blic 
policy. Fidelity & Deposit Co. of Maryland et al. v. Moore, Ins. Com’r of Oregon. ws.) 1168 


914034. AMOUNT OF INSURANCE 
140%—Policy on hops under contract of sale held to cover interest of insured in contract; 


licy not void as over insurance. Schumacher et al. v. North British & Mercantile 
fon: Co., Limited. (U. S.) 


§ 141. eee OS Waa AS TO DEFECTS OR OBJECTIONS. 
(1 n genera 
141(1)— Company held not bound by unauthorized false representations by agent that applica- 
tion for life policy had been accepted. In absence of knowledge or notice of agent’s 
false representations, company held not eoupves to deny it accepted application for life 
policy. Beyer'v. Central Life Ins. Co. of Illinois, (Ia.) 800 
2). Payment of first premium. 
141(2)—Tender of premium to agent and its refusal by agent held equivalent to payment 
putting policy in effect. Travelers’ Ins. Co. v. Melman. (Md.)...........ceseeceseeeee 1076 
141(2)—Policy, premium of which was accepted by agent in merchandise instead of money, 
not binding on insurer unless by its consent, estoppel or ratification. Cohen v. New 
Zealand na. Cox; Limited. GN GD). NS See T a eR hale TOTES CEN oe hebiee 107 


$ 143. REFORMATION. 
(3). Fraud and mistake in general. 
143(3)—Right of reformation of policy exists only in case of mutual mistake. Misheloff v. 
American Cent. Ins. Co. (Conn.) 
143(3)—Erroneous statement of cash surrender value on face of policy held not mutual mis- 
ke. Naw York Lite: ind. Ca: vo. Stroct. CTOR DS co c:n ccdc tek se kcviennves tinslvessstaeals 226 
(5). As to title of insured. 
143(5)—Mistake of one party as to interest of insured held no ground for reformation of 
policy. Misheloff v. American Cent. Ins. Co. (Conn.) 
7). Necessity of Reformaticn. 
143(7)—Mortgage clauses not referring to na ny to which attached held ineffective and 
subject to reformation in equity only. anson v. National Liberty Fire Ins. Co. of 
America et al. (N. J. 
(8). Right to reformation. 
143(8)—Insurer held estopped to assert after 14 years’ error in statement of cash surrender 
on face of policy. Denial to insurer of right to modification of contract held not violation 
of public policy or statutes prohibiting discrimination. Equity may enforce contract 
discriminating between policyholders, though it was inhibited by statute. New York 
Life Ins. Co. v. Street. (Tex.) 


§ 144. MODIFICATION. 
(1). In general. ‘ 
144(1)—Policy may be modified by mutual consent; “Insurance policy.” Perrigo v. Connecti- 
cut Commercial Travelers’ Mut. Acc. Ass’n. (Conn.) 478 
he” wag. contract for fire policy may be entirely oral. Canfield et al. v. Newman 9 
OO GE. CTR Droiaie nce 0 0'cdh 04.6080 0,00405. 60000 6. cee.c6 heey s ces bh 9 Cnet me weh sc eiaenaaen ee 4 
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& 145. RENEWAL. 
(1). In general. 


145(1)—Issuance of renewal receipts extending term of accident and health policies held not - 


violative of standard provisions law. State ex rel. Time Ins. Co. et al. v. Smith. (Wis.). 
2). Powers of agents. 
145(2)—Licensed agent held to have power to orally renew fire policy before renewal agree- 
Nei b on of insurance company.” Anderson v. Northwestern Fire & Marine San Ge. Co. 


(B) CONSTRUCTION AND OPERATION. 
§ 146. ean OF GENERAL RULES OF CONSTRUCTION. 


(1). In general. 
146(1)—General principles of construction governing contracts applicable to policies. 
Colony Life Ins. Co. v. Hickman et al. (Ill,) 
146(1)—Nature of “policy of insurance” stated; policy to be interpreted as other con- 
tracts. Westchester Fire Ins. Co. of New York v. Fitzpatrick. S.) 
2 Language of policy. 
146(2)—Terms of policy constitute measure of insurer’s liability. _McConnell-White-Terry 
Realty & Ins. Co. v. Fidelity & Deposit Co. of Maryland. (Ala.) 
146(2)—Language of particular clause considered with all other language, and interpreted in 
light of parties’ situation and subject-matter. Importers’ & Exporters’ Ins. Co. v. Jones. 


(Ark. 

146(2)—General provision of policy held not controlling of subsequent provision containing 
unambiguous stipulation against liability in particular instances. It is duty of court to 
give effect to all provisions of policy and construe them as harmonious, is possible. 


eatuend Bite das, Coase: Goalie: CARR oo sa 5 ca ce's sop 50 a0 020d cbod b bbe eee ake pbecth ines 105 


146(2)—Reasonable construction reconciling written and printed parts of contract, adopted. 
Old Colony Life Ins. Co. v. Hickman et al. (IIl.) 

146(2)—Court will not change plain meaning of contract, thereby making new contract. 
Fireman’s Ins. Co. of Newark, N. J., v. Temple Laundry 6 | Pr re es a 

166) = Upege recat clansuage of contract given plain meaning. State ex rel. Security 
Mut. Life Ins. Co. v lien et al., Judges. P, 

146(2)—Unequivocal language of policy must be given its plain meaning. 
New York Life Ins. Co. v. Trimble, Judge, et al. (Mo.) 

146(2)—Insurance contracts construed according to terms used taken in ordinary sense. 
gg v. Grand Lodge, Knights of Pythias of North America, South America, Europe, 
Asia, Africa, and Australia. (S. C. 


146(2)—All ae of indemnity policy considered in construction. Combs v. Hunt. (Va.). 533 
(3). 


Liberal or strict construction. 
146(3)—Construction most favorable to beneficiary adopted if language of indemnity bond 
reasonably susceptible of two sensible constructions. _McConnell-White-Terry Realty & 
Ins. Co. v. Fidelity & Deposit Co. of Maryland. (Ala.) 
146(3)—Construction most unfavorable to party framing contract adopted. Contract 
fair, reasonable, and sensible construction. Importers’ & ere Ins. Co. v. cot 


(Ark.) 

146(3)—Rules for — of insurance policy stated. 
v. Avant. (Ark. 

146(3)—Of doubtful oii those most favorable to insured control. 
Relief Assur. Co. (Ga.) 

146(3)—Policy construed in insured’s favor. Aetna Life Ins. Co. v. Paimer. 

146(3)—Policy interpretable in two ways construed most favorably to insured. Eisenberg 
et al. v. Hebrah Gemiluth Hesed Soc. (Ga.) . 

146(3)—Policy construed most strongly against insurer. Oberman et al. v. United States 
Fire Ins. Co. of New oYrk. (IIl.) 

146(3)—Construction more favorable to insured adopted. Old Colony Life Ins. Co. v. Hick- 
man et al. (Ill.) 

146(3)—Policy construed most strictly against insurer: Farber v. Mutual Life om Co. of 
Se EIS is, dak di as cuss ka evan eibaduevacaa des oa chbereas edad 

146(3)—General doubtful provision resolved in assured’s favor. Aurnhammer v. *"Brother- 
h Ace. Co. (Mass.) 

146(3)—Ambiguous contract of insurance construed and doubts resolved in favor of insured. 
Montana Auto Finance Corporation v. British & Federal Underwriters of Norwich Union 
Fire Ins. Soc., Limited, et al. (Mont.) 

146(3)—Policy construed liberally in favor of insured and against insurer where re 
presented. Koropchensky v. Goddard et al. (Mo.) 

146(3)—Rules governing construction of policy stated. 
Ins. Co, v. Allen et al., Judges. (Mo.) 

146(3)—Ambiguity in policy resolved in favor of insured. 
Health. Ins. Co. (N. C.) 

146(3)—Rule requiring construction against insurer does not apply where bolic plainl a 
draws ~—_ on particular claim. Leaksville Light & Power Co. Georgia Casualty 


Co. (¢ 
146(3)—Policy to indemnify — against nage operation of motor vehicles for hire 


construed against insurer. Devlin v. New 
146(3)—Doubt as to meaning of language of ty) or application resolved against insurer. 
Travelers’ Ins. Co. v. Pomerantz et al. 
146(3)—Import of words used in policy not to Oe aati from eee meaning. Balzer v. 
lobe Indemnity Co. (N. Y.) 
146(3)—Rule of strict construction against insurer is elementary. 
Fidelity & Plate Glass Ins. Co. (N. Y. 
146(3)—Doubts in construction of policy resolved in insured’s favor. 
dam Casualty Co. ) 


305 


k Mut. Casualty Taxicab Ins. Co. (N. Y.) 303 
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146(3)—Contract construed favorably to insured. Norlund v. Reliance Life Ins. 
Pittsburgh. (Pa.) 

146(3)—Policy construed most strongly against insurer. 
Limited, v. Ladd. (U. S.) 

146(3)—Fidelity bond cannot be changed by rules « construction. 
Co. of Baltimore, Md., v. Bank of England. (U. S.) 


146(3)—Contract construed prcording, to to terms though most favorably to assured in case of 
ambiguity. Combs y. Hunt 


unt, “Se men construed in ieee favor. American Ins. Co. v. Damascus Lumber 


Va. 1 
146(3) Doubtful expression in policy will be construed-strictly against insurer. Pacific Mut. 


e Ins. Co. y. Turlington. 
§ 147. WHAT LAW GOVERNS. 
(2). Place of contract. 
147(2)—Nature, validity and interpretation of policy governed by law of state in which 


delivered and first premium paid. Waddell v. New England Mut. Life Ins: Co. of 
oston, Mass. (dnd.) 


147(2)— Policy held governed by law of state in which executed and delivered to insured. 
Pacific Mut. Life Ins. Co. of California v. Hale. (Tex.) 


§ 150. MATTER ON MARGIN OF, OR SLIP ATTACHED TO POLICY. 
150—Provisions of loss payable clause, made part of policy, given full effect, in absence of 
oaeat though insured did not examine them. National Union Fire Ins. Co. v. Avant. 


eee emma eset eee eeeeerese Cee eer ee rer eee eeseee 


150—Rider must be construed with other provisions of policy to effectuate intention of 
parties. Old Colony Life Ins. Co. v. Hickman et al. (IIl.) 
150—Slip attached to policy as illustration of possible dividends held not part of eels. nor 
u 


guarantee of such dividends. State ex rel New York Life Ins. Co. v. Trim dge, 
et al. (Mo.) 


150—Mortgage clauses not referring to fire policies to which attached held ineffective and sub- 
ject be <I in equity only. Hanson v. National Liberty Fire Ins. Co. of America 
eal. ( ~) 
§ 151. ee tae Oe Se POLICY AND ACCOMPANYING PAPERS. 
1). In genera 
151(1)—Statute providing that policy and application shall constitute entire contract between 


parties construed. Reserve Loan Life Ins. Co. v. Brammer. (Ind.)...............2-00: 1067 


a50( Sh —Seerpeeens of confiscation bond attached to policy, held to require interpretation 
entire contract of insurance. “Montana Auto Finance Corporation v. British & Federal 
Underwriters of Norwich Union Fire Ins. Soc., Limited, et al. (Mont.).. 
151(1)—Statute held to apply to insurance contracts rule of cent 
written contracts. Grubiak v. John Hancock Mut. Life Ins. Co. 
Application as part of contract. 


given effect, if possible. Weisman v. Continental Life Ins. Co. 
151(2)—Ap lications for policies subsequently rejected held not on of contract for policy 
accepted. New York Life Ins. Co. v. Street. (Tex.) 


§ 152. Cee STATUTES AND CHARTER, BY-LAWS, OR RULES OF 
NSURER AS PART OF POLICY. 


(2). 
151(2)—Application made part of contract and policy must be onerent eon and both 


@) Effect of change or amendment of charter or by-laws. 
152(2)—By-laws of mutual company decreasing liability, mage after issuance of policy, me 
inadmissible. Southern Mut. Life Ass’n vy. Cocherell. (Ark.) 
§ 153. USAGES OF BUSINESS. 
153—Custom cannot vary oa porns, ¢ 
National Ben Franklin Fire Ins. Co. 


§ 155. EVIDENCE TO AID Oduernecianes 

155—Matters that may be considered by’court in construing insurance contract stated. London 
Assur, Corporation y. Poole. (Ala.) 

155—Conduct of parties and surrounding circumstances held to justify jury finding that policy 
covered saw and planing mill as one, not two, buildings. American Ins. Co. v. Damascus 
Lumber Co., Inc. (Va.) 

155—Fire insurance policy held to have covered insured’s barn and not his residence. Faben v. 
Northwestern Nat. Ins. Co. of Milwaukee. (Wash.) 


§ 156. a TO oreeeee AND RELATIONS BETWEEN THEM. 
(1). n genera 

156(1)—Insurer, not party to confiscation bond attached to policy, held not liable on such bond. 
Montana Auto Finance Corporation v. British & Federal Underwriters of Norwich Union 
Fire Ins. Soc., Limited, et al. (Mont.) . 2.20... sseccecdscccsemeccdconscsteeeenssocecs 

156(1)—Under policy insuring members of club members, not club, are insured; club held 
agent for insurer in collecting opt paying over premiums. Grossman v. London Guar- 
antee & Acc. Co., Limited. (N. Y.) 


980 


§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER CAUSE 


OF LOSS 


$163-—-DESCRIPTION OF PROPERTY. 
(5). Merchandise and stock in trade. 
163(5)—Rider attached to fire policy covering “stock, materials, and pepvties held not to 
cover patterns. Breen v. St. Paul Fire & Marine Ins. Co. (N. 


166. SHIFTING RISK. 


5 
166—Policy held to shipments only to or from place named. Shirley Silk Co., Inc., v. Globe 9. 
Rutgers Fire Ins. Co. (U. S.) 
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§ 169. PERSONS COVERED BY LIFE OR ACCIDENT INSURANCE 
169—Provision of accident policy that it did not cover person over 65 years of age held in- 
consistent with provision insuring for one year, and not enforceable. Partridge v. 
Fidelity & Casualty Co. of New York. N. Y.) 
170. AMOUNT OF INSURANCE. 


§ 173. SPECIAL PROVISIONS OF POLICY. 

73—Amount of insurance permissible under automobile policy held to depend on age of auto- 
mobile though insured bought it second-hand. Koropchensky v. Goddard et al. (Mo.)... 

§ 176. TERM AND DURATION OF RISK. 


S72. TERM FIXED BY POLICY IN GENERAL. 

177—Promise of insurer to protect held consideration for premium installment notes, notwith- 
standing pesvante for lapse of policy during default; contract held for five-year period. 
Fireman’s Fund Ins. Co. v. Lindsey. (Ga.) 

§ 179. ENTIRE OR SEVERABLE CONTRACT. 

179—Provision in premium note for forfeiture on non-payment held violative of statutes re- 
quiring policy to state contract and against discrimination; validity of policy or note 
held not affected by invalid erin in premium note for forfeiture on non-payment held 
void. Coughlin v. Reliance Life Ins. Co. (Minn.) 

179%. LOANS ON POLICIES. 

S91 Policy held to terminate on insured’s refusal to pay interest or loan when loan with 
accumulated interest exceeded policy’s reserve value. Statute relating to loans on insur- 
ance policy construed. Loan contract not construed to abrogate any provision of policy. 
Loan contract on insurance policy providing that insured might have interest added 
annually to principal construed. Reserve Loan Life Ins. Co. v. Brammer. (Ind.)....... 1067 

ther has neither loan nor cash value unless contract or statute so declares. Pacific 
Simk: BASS Sun. Ca.-Ws' 5 WN. CGE son 5 ssns'n bk apa C eRe USGA US He ab Rv x ded cco abin 409 

179%4—Stipulations as to disposition of policy pledged as security for loan generally upheld. 
Provision in loan agreement as to waiver of demand and notice of liquidation of loan 
held not violative of insured’s rights. Insured’s failure to secure reinstatement after 
lapse for non-payment of premiums, held to preclude repayment of sum advanced under 
loan agreement. Kimball v. New York Life Ins. Co. (Vt.)........ccceeecceececeees 236 


VI. Premiums, Dues and Assessments. 


§ 185. REDUCTION OF PREMIUMS BY PROFITS OR DIVIDENDS. 


185—Provision of policy as to use of accumulations held to modify direction relating thereto 
in application, whether option of insured to have accumulations reduce premium payments 
was exercised, question of fact. Davis v. Penn Mut. Life Ins. Co. (Okla.) 
$ 186. PAYMENT OF PREMIUMS. 
(2). Time of payment. 
186(2)—Insurance held to become effective only from date of delivery of policy. Parham v. 
National Relief Assur. Co. (Ga.) 
(3). Payment to agent or broker. 
186(3)—Under policy insuring members of club members, not club, are insured; club held 
agent for insurer in collecting and paying over premiums. Grossman v. London Guar- 
antee & Acc. Co., Limited. (N. Y 
(5.) Payment by note. 
186(5)—Insurer may waive right to cash payment and accept insured’s note as payment. 
Premium note, bearing interest, presumed for benefit of insurer. Premium note held 
given for present debt and not within rule that it does not discharge debt unless. ex- 
presmy given and received as absolute payment. Coughlin v. Reliance Life Ifs. Co. 
( Minn.) 
So note held not payment of premium. Gunter v. Philadelphia Life Ins. Co. 
(S. ) 


§ 187. NOTES FOR PREMIUMS. 
(1). In general. 2 
ee arties may make contract for benefit of, and enforceable hy, third party. 
Devlin v. New York Mut. Casualty Taxicab Ins. Co. (N. Y.) 
(3). Want or failure of consideration. 

187(3) —Promise of insurer to protect held consideration for premium installment notes, not- 
withstanding provision for lapse of policy during default; contract held for five- -year 
period. Lapse of policy during default in payment of premium notes held not to constitute 
failure of consideration for notes. Fireman's Fund Ins. Co. v. Lindsey. (Ga.) 

$ 188. ACTION FOR PREMIUMS. 

. (2). Pleading and evidence. 

188(2)—Defendant had burden of proving payment. S. S. Kresge Co. v. Union Ins. Co. of 
Indiana (Ind.) 

(3). Trial, judgment and review 

188(3)—On failure to secure cancellation of policy, liability of insured on premium notes 
not affected. Home Ins. Co. v. Kellett. (Mo.) 


VII. Assignment or Other Transfer of Policy. 


§ 199. ASSIGNABILITY OF POLICIES. : : 

199—“Change of Beneficiary’ and “Assignment of Policy” Seen Ehlerman v. 
Bankers’ Life Co. (Ia.) 

§ 209. FORM AND REQUISITES OF ASSIGNMENT IN WRITING. 

209—Instruments in form for change of beneficiary not evidence of assignment. Instrument 


intended as change of beneficiary held not assignment of policy. Ehlerman v. Bankers’ 
Life Co. (Ia.) 
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§ 211. DELIVERY AND ACCEPTANCE OF ASSIGNMENT. 


Sn of policy must be accomplished by delivery. Ehlerman v. Bankers’ Life 
0. a. 


198 


VII. Cancellation, Surrender, Abandonment or Rescission of Policy. 


§ 228. RIGHT OF INSURER TO CANCEL. 
228—Policy cannot be canceled without consent of insured, except on strict compliance with 
terms. Wilson et al. v. National Ben Franklin Fire Ins. Co. (Mo.) 432 
228—Attempted cancellation“of fire policy held void because not complying with terms of policy 
pertaining to cancellation. Fox v. Connecticut Fire Ins. Co. of Hartford. (Mo.)...... 894 
228—Presumed fire policy contained standard provision permitting cancellation only on five 
days’ notice to assured. Holskin v. Hurwitz. (N. Y) Gin Gepntevesanbencs Fok s oesaees 903 
228—Insurer cannot arbitrarily cancel policy without statutory notice and refund of unearned 
premium. Addia v. Globe & Rutgers Fire Ins. Co. (W. Va.).........ccceeceececceecee 281 
§ 229. NOTICE TO CANCEL. 
Necessity of notice. 


1). 
229(1)—Fire policy held not canceled at time of fire. Wilson et al. v. National Ben Franklin 
Fire Ins. Co. (Mo.) . 
(3). Notice to agent or broker. 
229(3)—Notice of cancellation sent to broker held ineffective. Holskin v. Hurwitz. (N. Y.).. 903 
229(3)—Provision of accident policy insuring members of club that notice to club should 
sufficient notice of cancellation held invalid. Grossman v. London Guarantee & Acc. C 
Limited. (N. Y.) 
§ 230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. . 
230—No waiver by insurer as to vacancy of property beyond period expressly provided in 
policy; no recovery on policy surrendered because Peonety unoccupied beyond stipulated 
period, though unearned premium not refunded. Addia v. Globe & Rutgers Fire Ins. Co. 
(W. Va.) 
§ 232. ACTS CONSTITUTING CANCELLATION. 
232—Attempt of defendant’s agents to transfer risk to another company, held not to cancel 
policy. Wilson et al. v. National Ben Franklin Fire Ins. Co. 
$ 234. RATIFICATION OF INVALID CANCELLATION. 
234—Acceptance after loss sustained, of new policy in another company, held no ratification of 
unauthorized attempted transfer of risk. Wilson et al. v. National Ben Franklin Fire Ins. 
Go. CR a ds. ica coagied cee Obes sens cbal Oe scab cde seaw heeds eohine rekoiiees cats 432 
§ 235. EVIDENCE OF CANCELLATION. — 
235—Notice of intention to cancel insurance policy for non-payment of premium and affidavit 
that notice was given held to conform to statute. Oral testimony that no notice of 
intention to cancel insurance policy was found among policy. holder’s papers after death 
did not overcome statutory evidence of notice. Sanders v. Bank Savings Life Ins. Co. 
(Kans. ) 
235—Verdict in favor of insured on issue of cancellation held against weight of evidence. 
Springfield Fire & Marine Ins. Co. v. Chambers. (Ky.) 
235— Business of insurance is quasi public, which state may regulate; defense of cancellation 
of fire policy held not established. Clark v. Rochester Farmers’ Mut. Fire Ins Co. 
(Minn.) 
$ 238. RIGHT OF INSURED TO SURRENDER IN GENERAL. 
(1). In general. : : 
238(1)—On failure of insured to follow directions of fire licy to secure cancellation, 
notice to cancel policy not effective. Home Ins. Co. v. Kellett. (Mo.).............. 
§ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE. 
240—Cancellation complete on receipt of policy with request therefor, regardless of whether 
insured received surrender value. McCormick v. Travelers’ Ins. Co. (Mo.).......... 
§ 242. EVIDENCE OF SURRENDER. : . 
242—Surrender of old policy held not conditional on issuance of new policy.—Burden on 
plaintiff to show surrender and cancellation of policy sued on was conditional.—Facts 
relating to surrender of policy held admissible in evidence. McCormick v. Travelers’ 
Ins. Co. (Mo.) 
$¢ 243. OPERATION AND EFFECT OF SURRENDER. 
243—Mere intention of insured to surrender policy conditionally on issue of new one not 
effective unless made part of understanding. McCormick v. Travelers’ Ins. Co. (Mo.).. 
§ 244. REPAYMENT AND RECOVERY OF PREMIUMS OR PAID-UP VALUE ON 
SURRENDER. 
244—Policy has neither loan nor cash value unless contract or statute so declares. Pacific Mut. 
Lite Tua. Casee Fersetets CUB) o tans os caDge caw vewurcevagay cecves beara sone beeen - 409 


IX. Avoidance of Policy for Misrepresentation, Fraud, or Breach of Warranty 
or Condition. 


(A) GROUNDS IN GENERAL. 


§ 246. RESCISSION BY AGREEMENT OF PARTIES. ; 
246—Policy may be canceled by agreement. Addia v. Globe & Rutgers Fire Ins. Co. (W. Va.) 281 
§ 247. RESCISSION BY INSURER. : 
247—Insurer, rescinding for fraud, must make or offer restitution. Contract must be rescinded 
for fraud in its entirety, and not affirmed in part and rejected in part. Election to 


rescind because of fraud must become operative in present. Stiegler v. Eureka Life Ins. 
Co. of Baltimore. (Md.) 
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§ 249. ACTION FOR RESCISSION. 


249—Equity has jurisdiction to o— policy at instance of insurer. Powell v. Mutual 
Life Ins. Co. of New York. (Ill.) 


§ 250. STATUTORY PROVISIONS. 
In general. 


(1). 
250(1)—Permitting recovery on policy insuring life of life convict not against public policy, 
where premiums collected without oe for several years. Harrison v. Provident 
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§ 251. WHAT LAW GOVERNS. : 
251—Materiality of false representations in application held not governed by law of forum 


as relating merely to remedy. Pacific Mut. Life Ins. Co. of alifornia v. Hale. (Tex.) 698 


§ 252. REPRESENTATIONS. 
§ 253. IN GENERAL. 


253—Where facts specifically inquired about, full disclosure must be made, and insurer had 
right to rely on answer. Missouri State Life Ins. Co. v. Dossett. (Tex.).............- 
253—Where facts specifically inquired of, full disclosure must be made, and insurer has right 
to rely on answer. Franklin Life Ins. Co. v. Dossett. (Tex.)..........c..ceeeceecceecs 
$ 256. EFFECT OF MISREPRESENTATION.,, 
(1). In general. 
256(1)—Material false representations avoid policy, unless specifically known to be untrue 
y insurer. Missouri State Life Ins. Co. v. Dossett. (Tex.) 
256(1)—Material false representations avoid policy, unless specifically known to be untrue by 
insurer. Franklin Life Ins. Co. v. Dossett. (Tex.) 
(2). Knowledge and intent of applicant. 
256(2)—Misrepresentation or warranty to defeat or avoid policy must be made with intent 
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to deceive. Dyer v. Missouri State Life Ins. Co. (Wash.)..........c.ccceecccccevees 864 


$ 257. CONCEALMENT. 
§ 258. IN GENERAL. 


258—Fire policy not forfeited for arr arpa — matter fraudulently concealed. 
Queen Ins. Co. of America v. Cummins. 

258—Life policy governed by general principles § a as to right of rescission for fraud, 
concealment, or misrepresentation of’ material fact. Stiegler & Eureka Life Ins. Co. 
of Baltimore. (Md.) 

§ 262. FRAUD OR FALSE SWEARING IN OBTAINING INSURANCE. 

262—Policy cannot be cancelled for false representations not made nor authorized by insured. 
Patrons’ Mut. Fire Ins. Co. of Michigan v. Perl et al. (Mich.) 


§ 263. WARRANTIES. 


§ 265. —— DISTINCTION BETWEEN WARRANTS AND REPRESENTATIONS. 
265—Representations as to heatlh held warranty; insurers not bound by certificate issued on 
application containing false statement as to insured’s health. Judd v. Lubbock Mutual 
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§ 266. WARRANTIES AS PART OF CONTRACT. 
266—Policy accepted cannot be cancelled except in way provided therein. Home Ins. Co 
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(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


$ 280. DESCRIPTION AND CONDITION OF GOODS. 
280—Breach of warranty that automobile of 1917 model held to bar recovery. Silverman et al. 
v. American Eagle Fire Ins. Co. 5d 
§ 281. AMOUNT OR VALBPE. 
wire policy not avoided for a of value of building. Patrons’ Mut. Fire 
Ins. Co. of Michigan v. Perl et al. (Mich. 
§ 282. TITLE OR INTEREST OF INSU id 


(1). Construction and effect of provisions of policy. 
282(1)—Requirement of sole ownership by insured held not to refer to subsequent changes 
in title. Fulfillment of condition of sole ownership by insured prerequisite to validity 
of policy. Condition requiring sole ownership by insured held not unreasonable. Misheloff 
v. Americar Cont, Tae.? Ce ACO eien gcc cs voagak cecvcccceceue Oe Peppy pale to 
(2). Character of title or interest in general. 
282(2)—Owner of automobile not having complied with registration law cannot recover on 
policy; “sole and unconditional owner.” Ohio Farmers’ Ins. Co. v. Todino. (Ohio). 
4). Particular estates or interest. 
282(4)—Builder’s risk policy held not invalid because insured was not the unconditional owner 
of the property. atum v. Hartford Fire Ins. Co. S.) 
Effect ‘of mortgage or other lien. 
282(6)—Fise ‘ole on mortgaged automobile not effective, where unconditional ownership 


148 


condition precedent. Harvey v. Pawtucket Mut. Fire Ins. Co. (Mass.).............. 144 


282(6)—Existence of deed of trust against premises insured against fire held not violative of 
unconditional ownership clause. Fox v. Connecticut Fire Ins. Co. of Hartford. (Mo.)., 
(7). Purchaser at foreclosure sale. 
282(7)—Policy held void where property had been sold on foreclosure of deed of trust given 
by insured’s grantor before application for policy. Fire Ass’n of Philadelphia v. Bancroft. 


(13). Vendor and purchaser of personal property. 
282(13)—Recovery defeated by nonfulfillment of condition ‘of sole ownership by insured. 
Miskhelof v. Ametican Cent..Ins. Co. (Coma... iced vcs conc cc odeccacctsssseaccdacde 
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282(13)—Possession under conditional contract of sale not sole and unconditional ownership 
within policy. Insured purchasing preety under conditional sale contract not entitled 
to recover under policy aves or unconditional ownership and non-incumbrance by 
chattel portenge. Virginia Fire & Marine Ins. Co. v. Lennon et ux. (Va.) 

(14 ntire or severable contracts. 

282(14)—Iseured breaching condition as to sole and unconditional ownership of part of 

property cannot recover loss as to balance unconditionally owned. Virginia Fire & 
rine Ins. Co. v. Lennon et ux. (Va.) 
§ 283. INCUMBRANCES. . 
In general. 


(1). 
283(1)—Insured’s concealment of mortgage held fraudulent. Queen Ins. Co. of Aimacion 
v. Cummins. 


CBee a ate soc cnaees och dans enipeakeves iaksceeedenn ose 


(C) .-MATTERS RELATING TO PERSON INSURED. 


§ 291. HEALTH AND PHYSICAL CONDITION. 
(2). Effect of statutory provisions. 
291(2)—False representation as to illness and treatments wv -_ sicians before sooneetne 
material as matter of law. Pacific Mut. Life Ins. ifornia v. Hale. (Tex.) 
291(2)—False answer as to health held not to avoid ae oo not es to con- 
tingency upon which policy payente. Southern Surety Co. v. Benton. (Tex.) 
(5). Good or sound health 
291(5)—Provision that insurer not liable unless insured in sound health at date of policy. 
held valid. No material difference between ‘‘good health” and ‘‘sound health” as used in 
life insurance policies. “Sound health” means absence of disease of serious nature 
directly tending to shorten life. “Good health’ within life insurance policy defined. 
Insured held not in “sound health” at date of policy, and insured’s knowledge thereof 


apes Metropolitan Life Ins. Co. v. Chappell et al. (Tenn.).........6. 0.000 ceeee 1089 


Injury or bodily infirmity. 

291(7) —Wseds “deformity” and “infirmity” in opetiestien, for insurance construed to mean 
om mee f wy or a impairing — Travelers’ Ins. Co. v. Pomerantz 
et a ¢ 

§ 292 MEDICAL ATTENDANCE. 

292—Trivial ailments are not in contemplation of parties, do not affect risk, and are not breach 
of warranty of medical attendance. Arkansas State Life Ins. Co. v. Allen. (Ark.) 

292—Representation that insured had no medical or surgical attention held to mean attention 
for bodily or mental infirmity or disease. Travelers’ Ins. Co. v. Pomerantz et al. (N. Y.) 

292—False representation as to illness and treatments b ayes before sppticarion a 
material as matter of law. Pacific Mut. Life Ins. . of California v. Ha (Tex.) 

§ 296. OCCUPATION. 

296—Statement of insured in answer to question as to occupation held not truthful; “Special 
agent.” Intent to deceive inferred, where insured must have known that answer in 
application was not complete. Murray v. Preferred Acc. Ins. Co. (lIa.) 

§ 298. INTEREST OF ASSURED OR BENEFICIARY. 

298—False representation in application, of relationship of beneficiary immaterial. Howell v. 
American Nat. Ins. Co. (N. C.) 

§ 300. PREVIOUS APPLICATION FOR INSURANCE. 

300—Questions as to previous applications for insurance and as to applicant’s health held 
material.—False statements as-to prior applications, present health, and physical_exami- 
nations held to vitiate policy and warrant rescission. Franklin Life Ins. Co. v. Dossett. 


ex.) 
300—Questions as to previous applications for insurance and as to applicant’s health held 
material.—False statements as to prior applications, present health, and physical exami- 


nations held to vitiate policy and warrant rescission. Missouri State Life Ins. Co. v. 
Dossett. (Tex.) 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 
Condition Subsequent. 


(A) GROUNDS IN GENERAL. 
§ 306. CONDITIONS SUBSEQUENT. 


308. FULFILLMENT OR BREACH. 


308—Violation of contract must be plain to destroy it. Oberman et al. v. United States Fire 
Ins. Co. of New York. (lIIl.) 


§ 310. ae” AND enn TO GIVE EFFECT TO FORFEITURE. 
(1) n genera 
310(1)—Insurer on discovery of fraud by which insured Se 
or rescind. Stiegler v. Eureka Life Ins. Co. of Baltimore. 
. Non-payment of premiums or assessments. 
310(2)—Provision held self-executing. Farmers’ Ins. Ass’n. of Hamilton County v. Males. 


n 

310(2)—If amount of variable premium is not known by insured, notice is necessary for failure 
to pay premiums to cause forfeiture. Insured seeking relief from forfeiture for non-pay- 
ment of premiums must pa Z) or offer to pay within reasonable time. Western Life Indem- 
nity Co. y. Bartlett. (In 

310(2)—Notice of forfeiture given day after eee of note extending time of “payment. of 

art of premium held not premature. Clover v. Bankers’ Life Co. (Kans.) 

310(2)——Failure to pay assessment levied held not to terminate fire polic 
os fire. Kvale v. Farmers’ Mut. Fire Ins. Co. of Hawk Creek, Re 
( Minn.) 


not cancelled 
mville County. 
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310(2)—Policy held forfeited by insured’s failure to pay premium note when due. Jefferson 
Standard Life Ins. Co. v. Hicks. (Tex.) 


$ 311. PaRstes AFEECTED BY FORFEITURE OF POLICY. 
. In general. 
311(1)—Injured person not prejudiced in suing on indemnity policy by insured’s failure to 
give notice to insurer. evlin v. New York Mut. Casualty Taxicab ign: Co. OE Wii. 
7 Mortgagees and their assignees. 
311(3)—Misrepresentation by mortgagor as to ownership of property insured held not to defeat 
on ear? z. iets under policy. Federal Land Bank of Columbia et al. v. Atlas Assur. 
oO. . . 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
§ 314. DEVIATION OR OTHER CHANGE OF VOYAGE. 
314—Not unnecessary deviation under war risk policy where vessel intercepted by British war- 
ship was compelled to make voyage to Sweden and return to England. Aktiebolaget M 
Bank v. Hanover Fire Ins. Co. (N. Y.) 
$ 326. KEEPING OR USE OF PROHIBITED ARTICLES. 
(2). Gunpowder and fireworks and other explosives. 
326(2)—Plain provisions of policy must be given effect. Jacksonville Adjustment Bureau v. 
National Ben Franklin Fire Ins. Co. & S.) , 
(3). Gasoline. 
326(3)—Fire caused by gasoline held not to defeat recovery unless gasoline permanently kept 
on premises. Sandersville Oil Mill Co. v. Globe & Rutgers Fire Ins. Co. (Ga.) 
326(3)—Keeping of gasoline on insured premises held not violative of policy. Oberman et al. 
v. Cited. States Pire Ine, Co: of Mew. TWiees Ea oo sc idec ice cise bctaulevdececcecve'es 


§$ 327. REMOVAL OF GOODS. 
327—Covenant to report storage location of insured automobiles not violated by temporary 
storage at other place for purpose of sale. Bank of South Jacksonville v. Hartford Fire 


seer e wee toeeees eee m meee tween eserees 


Ins. Co. (U. 132 


§ 328. CHANGE OF TITLE OR INTEREST. 
2). What constitutes change of title or interest in general. 
328(2)—Placing contract of sale and deed in escrow held not delivery so as to transfer title to 
insured property. Fuller v. United States Fire Ins. Co. (Kans.) é 
328(2)—Transfer of property to mortgagee rendered fire policy void; retention of premium 
held not to estop insurer. Hendrix v. National Union Fire Ins. Co. of Pennsylvania 
et al. (Ky.) eo 
(6). Incumbrance of property. 
328(6)—Purchase of insured property at foreclosure sale within provision of policy that 
change of ownership avoids contract. Clause in fire policy making loss, if any, payable 
to named mortgagee, confers on mortgagee no better right of recovery than that of 


owner. Hanson vs. National Liberty Fire Ins. Co. of America et al. (N. J.) 105 


328(6)—Provisions of policy for protection of insurer against the extra hazard created by 
mortgage of the property or foreclosure proceedings are valid. Neil Bros. Grain Co. 
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(8). Invalid or inoperative conveyance. 
328(8)—Void deeds or incumbrances without notice do not forfeit policy. Smith (Sheriff, 
substituted) v. Farm Property Mut. Ins. Ass’n. of Iowa. (Ta.)............ccecececeece 11 
(14). “Commencement of foreclosure proceedings” or “notice of sale.” 
328(14)—Claim and deliyery proceedings by mortgage, held foreclosure proceeding within 
policy, made void in event of such proceedings. Stokes et al. Liverpool & Lopdon & 
Globe Ins. Co. (S. C.) : . 
328(14)—Provisions of policy for protection of insurer against the extra hazard created by 
mortgage of the property or foreclosure proceedings are valid. Provision avoiding policy 
in case of foreclosure proceedings against the property held valid. Neil Bros. Grain Co. 
et al. v. Hartford Fire Ins. Co. et al. (U.S.)... 


$ 330. INCUMBRANCES. 
(1). In general. : ; 2 : 
330(1)—Clauses in loss payable clause held promissory warranties. Maturity thereof without 
grace and if any change is made in any of the notes in loss payable clause construed. 


243 
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(3). Renewed or change in form of incumbrance. : 
330(3)—Extension of time for pone of purchase-money notes held not material change 
invalidating policy. National Union Fire Ins. Co. v. Avant. (Ark.)..........-0:eeees 


$ 332. FIDELITY OF EMPLOYERES AND OTHERS. 

(2). Examination of books and accounts. A : : : . 
332(2)—Questions and answers in application for contract of indemnity on_insured’s cashier 
and bookkeeper construed. McConnell-White-Terry Realty & Ins. Co. v. Fidelity & Deposit 

Co. of Maryland. (Ala.) : ; 98 
332(2)—Breach of condition for monthly compasions of employes’ accounts held to prevent 


bank’s recovery. Maryland Casualty Co. o' 
§ 334. PRECAUTIONS AGAINST LOSS. 
3 


Notice of sickness of animal insured. ’ ‘ 
334(3)—Failure to notify original insurer of sickness of animal insured held no defense, when 


Baltimore, Md. v. Bank of England. (U. S.) 749 


not contributing to loss. E. D. Baird & Son v. Kaskaskia Live Stock Ins. Co. (Ia.).... 342 


334(3)—Noncompliance with provisions of policy insuring cow held not. excused by owner’s 
absence and employee’s ignorance of insurance. Noncompliance with stipulation as to 
notices of sickness and death of insured cow ordinarily precludes recovery. Hartford 
Live Stock Ins. Co. v. Henning. (Ky.) 
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§ 335. KEEPING BOOKS, PAPERS AND SAFE. 
(3). Keeping books of account. 

335(3)—Only substantial compliance with bookkeeping requirements of “iron safe clause” 
required. Promissory warranties to be liberally construed in favor of insured, and 
strictly against insurer. Insured’s method of bookkeeping held to substantially comply 
= : bookkeeping requirements of “iron safe clause.” London Assur. Corporation v. 
‘oole. (Ala.) . 

335(3)—Failure to keep books as required by policy precluded recovery thereon. 
ns. Co. v. Binford-Sutton Drug Co. (Ga.) : 

335(3)—Provision of policy held not to exclude evidence of loss outside of books. New 
Amsterdam Casualty Co. v. Iowa State Bank. (U. S.) 


§ 336. ADDITIONAL INSURANCE. 
(1). In general. : : ; j : 
336(1)—Policy for additional insurance issued after fire did not realidate grevtentty issued 
the requiring insurer’s consent to additional insurance. Murray v. Niagara Fire Ins. 
o. (Mo.) 
(2). Knowledge and consent of insured. . 
336(2)—Insurance obtained by mortgagee without owner’s knowledge not violation of con- 
dition as to other insurance. Harvey v. Pawtucket Mut. Fire Ins. Co. (Mass.) 
336(2)—Stipulation prohibiting additional insurance without consent of insurer held not to ren- 
der policy void on ratification of later policy by mortgagee after loss. Federal Land Bank 
of Columbia et al. v. Atlas Assur. Co. (N. C.) 


(D) ASSIGNMENT OF POLICY. 


§ 347. ASSIGNMENT AS COLLATERAL SECURITY. 
347—Pledge of policy as collateral security held not “assignment” within provision making 
policy void on assignment. Stokes et al. v. Liverpool & London & Globe Ins. Co. (S. C.) 1136 


(E) NON-PAYMENT OF PREMIUMS OR ASSESSMENTS. 


§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In ——— 
349(1)—Right to indemnities not lost if payment of second premium was not made till after 
proof of total disability omens during grace period. Ordinarily, failure to pay 
premium works forfeiture. Aetna Life Ins. Co. v. Palmer. (Ga.)..........eeeesees 
349(1)—Insurer can stand on forfeiture provided for by policy: unless prompt payment of 
premiums has been waived. Old Colony Life Ins. Co. v. Hickman et al. (Ill.)....,... 
(2). Premiums payable in installments. 
349(2)—Policy held contract for insurance for one year, oly on condition that insured pays 
quarterly installments of premium when due. New York Life Ins. Co. v. Morris. (Miss.) 
(3). Non-payment of note given for premium. 
349(3)—Provision in premium note for forfeiture nugatory where policy does not provide 
therefor. Provision in premium note for forfeiture on non-payment held violative of 
statutes requiring policy to state contract and against discrimination; validity of policy 
or note held not affected by invalid provision in premium note for forfeiture on non- 
payment held void. Coughlin v. Reliance Life Ins. Co. (Minn.)...............00000ee 
(4). _ Effect of provisions for deduction of past-due premiums. 
349(4)—Life policy held not to remain in force after expiration of quarter, for which install- 
ment of premium has been paid, without payment of installment for succeeding quarter. 
Life policy held not existing contract in case of voluntary default in as of quarterly 
installment of annual premium when due, or within grace period. ew York Life Ins. 
Co... SEO TUR os kad 00k 000 es eaeel os teuseesnowenen Wiensd dadatde sted coeds aan 


§ 351. WHAT LAW GOVERNS. : 
351—Terms of policy containing substantial provisions of statutes as to extended insurance 


Ss parties’ rights. Waddell v. New England Mut. Life Ins. Co. of Boston, Mass. 
nd. 


§ 352. NOTICE OF TIME FOR PAYMENT. 


§ 353. —— NECESSITY. 
1). In general. 7 
353(1)—Failure to give notice that premium is due must be proximate cause of failure to pay 
to prevent forfeiture for non-payment of premium. Failure to notify insured that premium 
was due -held to relieve from forfeiture for failure to pay premium in view of delay in 
payment. Western Life Indemnity Co. v. Bartlett. (Ind.).......... Peeves reer avee tues 


§ 354. SUFFICIENCY. 
(1). In general. oe 
354(1)—Company not estopped from claiming lapse of policy for failure to pay premium be- 


cause of its failure to notify that premium was due. Western Life Indemnity Co. v. 
Beret: CINE eek icin sobacaceces dev Fn ueabake we Cubwecahate tate Not antvnndecad ses Sas 


§ 356. EXTENSION OF TIME FOR PAYMENT. 
§ 357. —— IN GENERAL. 
357—Insurer’s aceptance of notes for premiums extending time for paying premiums. Truelsch 
¥. Novthweetern Mutual Life Ins. Go... ot: al: CWI) ii cock hati cccotcsstcccccececavi¥acc 1105 


§ 362. EXCUSES FOR NONPAYMENT. 

362—Nonpayment of premium held not to prevent recovery of monthly indemnities for 
disability occuring during period of grace. Payment of second premium held not con- 
dition of suit to recover _indemnities for total disability commencing during grace 
period. Aetna Life Ins. Co. v. Palmer. (Ga.)........ccccccscccccees ae hniaas 
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$ 363. RIGHTS OF ASSURED AFTER DEFAULT. 

§ 364. —— IN GENERAL. 

364—Provisions for paid-up policy, and_ not provision for extended insurance, held applicable 
on default. Old Colony Life Ins. Co. v. Hickman et al. (Ill.).........0ceccecescceeee 

364—Insurer held not required, before loan value of policy attached, to pay overdue premium 
in order to effect loan out of which overdue premium could be paid. Patifie Mut. Life Ins. 
Co. v. Turlington. (Va.) 

$ 365. REINSTATEMENT. 

(1). In general. 

365(1)—Policy held to have been reinstated. Aetna Life Ins. Co. 'v. Duncan. (Ark.)....... 

365(1) Mutual assessment insurance association cannot arbitrarily reinstate a deceased mem- 
er in violation of_its own constitution. Perrigo v. Connecticut Commercial Travelers’ 

Mut. Acc. Ass’n. (Conn.) 

365(1)—Bank held en agent for insurer without authority to reinstate lapsed policy. 
Payment of overdue assessment to agent bank knowing of fire, but not delinquency of 
gg not to reinstate policy. Farmers’ Ins. Ass’n. of Hamilton County v. 

ales. nd.) 
365(1)—Statute relating to misrepresentation in ——- of contract has no application 


to revival after lapse. False statement in application to review lapsed policy held to 
defeat recovery. lark v. Mutual Life Ins. Co. 


ondition of reinstatement. 


2 
365(2)—Death of insured before note in_payment of reinstatement delivered to insurer held 
immaterial. Aetna Life Ins. Co. v. Duncan. (Ark. 


) 
365(2)—Failure to pay premium within period of grace held to cause policy to lapse. Western 


6 


478 


261 
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3 367. INSURANCE FOR LIMITED TERM OR AMOUNT. 
2). .Amount available -to purchase extended insurance. 
367(2)—Deduction of existing indebtedness to insurer from cash value in computing term of 
extended insurance held not authorized. Waddell v. New Enngland Mut. Ins, Co. of 
Boston, Mass. (Ind.) 
367(2)—Provision for reduction of extended insurance because of indebtedness enforceable. 
National Life Ins. Co. y. Kuykendoll. (Ky.) 


XI. Estoppel, Waiver, or Agreement Affecting Right to Avoid or Forfeit 


Policy. 


3 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 

371—Where answer apparently covers all facts and prevents further investigation, insurer 
not estopped to plead incompleteness. Missouri State Life Ins. Co. v. Dossett. (Tex.).. 

371—Where answer apparently covers all facts and prevents further investigation, insurer is 
not estopped to plead incompleteness. Franklin Life Ins. Co. v. Dossett. (Tex.)........ 


§ 372. WHAT CONDITIONS MAY BE WAIVED. 

372—Provisions made for benefit of insurer may be waived by it. Aetna Life Ins. Co. v. 
Duncan. (Ark.) 

372—Company may waive right to declare forfeiture by conduct or words. Farmers’ Ins. 
Aen... 0 eaten Coney v. Bees © CURED 0 688i 6.6 68S vee cONS Sane ngwde pebka ee seeks 


372—Insurer may waive forfeiture for non-payment of premium. Jefferson Standard Life 
Ins. Co. v. Hicks. (Tex.) 


§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 


3 375. IN GENERAL. : 
375(1)—Waiver only by agent possessing competent authority. Farmers’ Ins. Ass’n. of 
mr County v. Po (Ind.) 
(2). ature of agency. : rae a 
375(2)—Broker without authority to bind insured by waiver of provision. Misheloff v. 
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375(2)—Local agent cannot bind company by waiver or estoppel after loss. Hessler v. 
North River Ins. Co. of City of New York. (N. Y.) 


375(2)—Waiver of change-of ownership of goods covered by licy by compan through 
e 


whom policy secured, binding. Maryland Casualty Co. v. McTyier et al. 


§$ 376. —— EFFECT OF PROVISIONS OF POLICY. 
- (1). In general. , s ‘ 
376(1)—Agent may waive conditions forming part of contract at_inception although con- 
tained in policy; agent’s knowledge is principal’s. Bullard v. Pilot Fire Ins. Co. et al. 
CN, C.) 


mn.).... 


$ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
ql Necessity of knowledge of breach. ; 
377(1)—lInsurer not estopped by conduct to assert insured’s want of title where facts unknown. 
Misheloff v. American Cent. Ins. Co. (Comm.)...,...sescecececcerenccnnerceccseesees 
(2). What constitutes knowledge or notice in general. ze 
377(2)—Knowledge of falsity of some statements by applicant does not estop insurer from 
avoiding policy. Missouri State Life Ins. Co. v. Dossett. (Tex.) : 
377(2)—Knowledge of falsity of some statements by applicant does not estop insurer from 
avoiding policy. Franklin Life Ins. Co. v. Dossett. (Tex.) . 
377(2)—Knowledge by insurer of grounds of forfeiture held. not to prevent the forfeiture. 
Neil Bros. Grain Co. et al. v. Hartford Fire Ins. Co. et al. (U. S.), : 
377(3)—Knowledge of insurer’s physician of facts putting him on inquiry imputable to insurer. 
Southeastern Life Ins. Co. et al. v. Palmer. (S. C.) 
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(3). . Facts putting insurer on inquiry. 
$ 378. KNOWLEDGE OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. 
378(1)—Insurer, because of agent’s knowledge, held to have waived provision avoiding policy, 
if > interest was not truly stated. Hite v. Liverpool & London & Globe Ins. 


Co. (Ga 

378(1)—Insurance association estopped from setting up breach of by-laws, re paiee. certain 
— ik by due notice of material facts to agent. Wisdom et al. v. Farm Property 

Ins. Ass'n of Iowa. (Ia.) 

378(1) Insurer held not chargeable with knowledge of insured’s occupation possessed by 
former agent. Neither insurer nor agent chargeable with knowled: 
agent of insured’s occupation. Murray v. Preferred Acc. Ins. Co. 

378(1)—False representations in application held to preclude recovery, abe knowl- 
edge of facts by soliciting agent and medical examiner. Grubiak v. John ara Mut. 
Life Ins. Co. (N. ws) 

378(1)—Agent may waive conditions forming part of contract at inception eines contained 
in policy; agent’s knowledge is principal’s. Bullard v. Pilot Fire Ins. Co. et al. (N. C.). 


§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
. Capacity in which knowledge is acquired. 
378(4)—Rule stated as to necessity that knowledge of agent to estop from insisting on for- 
feiture must have been -— in agent’s mind at time of acts alleged to constitute 
estoppel; burden of proof of waiver is on insured. (Va.) 


§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR 
NDER HIS DIRECTION. 
(1). In general. 
ela: Frater estopped by agent’s assertions. Arkansas State Life Ins. Co. v. Allen. 


379(1)—Insured held entitled to recover if agent stated he would obtain information from 
seller of automobile insured. Adoption of New York standard form of policy did not 
o- law relating to estoppel of insurer. Hessler v. North River Ins. Co. of City 

New York. (N. Y. 

37904) — Avent binds principal by delivery of policy and rec = of premium; insured under 
life policy has right to believe that contract delivered affords indemnity for which he 
paid; agent’s act in writing false answers in application estops suinelont to plead such 
answers as false representations by insured. Security Benefit Ass’n. v. Green. (Okla.).. 

(2). Statements as to title. 

379(2)—Insurer held liable on policy misstating facts as to title, correctly disclosed to 

agent. Hessler v. North River Ins. Co. of City of New York. (N. Y.) 
(4). Life and accident insurance. 

379(4)—Beneficiary may show true facts of insured’s warranty, where soliciting agent writes 
erroneous answers in application. Agent binds principal by delivery of policy and receipt 
of premium; insured under life policy has right to believe that contract delivered affords 
indemnity for which he paid; agent’s act in writing false answers in —— cae 
principal to plead such answers as false representations by insured. ecurity Benefit 
Ass’n. v. Green. (Okla.) 217 

(5). Good faith of insured. 

379(5)—Misrepresentations and concealment on part of insurance agent no defense in action 
on policy where neither beneficiary nor insured responsible therefor. Harrison v. Provi- 
dent. Railet Asta: of Washington, DB. Ci. CVG cs i eek 60 000.506 eno ibn haters een doeeet 1099 


§ 380. FRAUDULENT OR COLLUSIVE ACTS OF AGENT. 

380—Faud of applicant precludes recovery, notwithstanding co-operation in fraud of insurer’s 
agent. Stiegler v. Eureka Life Ins. Co. of Baltimore. (Md.) 810 

380—Agent’s knowledge of insured’s bad health held not imputable to insurance. Representa- 
tions as to health held warranty; insurers not bound by certificate issued on application 
containing false statement as to insured’s health. Judd v. Lubbock Mutual Aid Ass’n 
No. 2 et al. (Tex.)...5..ccecccccrscceccncccscetersesccsesseessetescssessescescsces 1096 

380—Agent owes insurer dili eae and good faith. Westchester Fire Ins. Co. of New 
York v. Fitzpatrick. (Ss <a aclkhsea Wap nace HENS bea DACRE MES Oe De ee ve pawene aba 621 


§ 381. FORM AND Seabees OF EXPRESS WAIVER. 
$ 382. —— IN GENERAL. 3 : 
382—Insurer held bound by agent’s representation as to additional insurance, though provi- 
sion in policy to contrary. Hurst Home Ins. Co. v. Ledford. (Ky.)........2-.seeeeeeee 1123 
382—Fire insurer held estopped from defending on ground of additional insurance. Murray 
v. Niagara Fire Ins. Co. (Mo.) 
383. ORAL WAIVER. E : : i 
383—Forfeiture clauses may be orally waived. Limsky et al. v. Scottish Union & Nat. Ins. 
Co. (Calif.) 
$ 384. WAIVER IN WRITING. : : are. 
384—Provision prohibiting waiver unless written and attached held inapplicable to implied 
waiver. Misheloff v. American Cent. Ins. Co. (Comt.)....... ccc ccc sceccneccncuences 1171 
§ 385. INDORSEMENT ON POLICY. 
385—Provision against waiver by-agent held aplieniie only after policy issued. Hessler 
v. North River Ins. Co. of City of New York. (N. Y.) 
§ 386. WAIVER OF EROVInIS + POLICY AS TO MODE OF WAIVER. 
386—Parol assent to change of ownersh ipo roperty insured effective aeons pro- 
vision requiring writing. Maryland Casualty Co. v. McTyier et al. (Tenn.)......... - 789 
§ 387. CONSTRUCTION AND OPERATION OF EXPRESS WAIVER. 
387—Waiver of provision of policy in favor of mortgagee does not affect the contract with 
the mortgagor. Neil Bros. Grain Co. et al. v. Hartford Fire Ins. Co. et al. (U. S.).... 243 
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387—No waiver by insurer as to vacancy of property beyond period expressly provided in 
policy; no recovery on policy surrendered because property unoccupied beyond stipulated 
4 though unearned premium not refunded. Addia v. Globe & Rutgers Fire Ins. 
i a MD Saab 08 bade F960 odR SUL EORT Pas deeedent nes Paweses Sea sas cide ecbed sacs: OUR 
§ 388. IMPLIED WAIVER IN GENERAL. 
(2). Statements of officers and agents. 
388(2)—Insurer, by writing insured letters, notifying him of lapse of policy, and offering 
‘ont - reinstatement, did not waive forfeiture. Gunter v. Philadelphia Life Ins. Co. 218 
5 Mud ais cto adinetecdlendbeae ban ennaeenwenen Eyer. dadawnsh es ie cehaenhete span ooes B1 
(3). Acts and conduct of insurer or agents in general. 
388(3)—Elements essential to insurer’s waiver of forfeiture stated. Gunter v. Philadelphia 


SE Ok Mohs Oia. Gad ks aile ss es cess eds hab eek sem ecebit ke eens Pi eees- Wes Nieendetens 219 
388(3)—Insurer’s investigation is not waiver of falsity of statements made by applicant. 

perpenies. Bane: Late tse; ‘Oe. ©, DOE CHM snk Sadi cdc onca doe Cabos oad bean ae che 63 
388(3)—Insurer’s investigation is not waiver of falsity of statements made by applicant. 

aes Raed Ee CA. WBN, “CO ia a wk OC % Kh cn odes Cheek Dada os Gbaebaw ke 69 


388(3)—Insurer may be otegget by course of dealing with knowledge of breach from 
insisting upon forfeiture. irginia Fire & Marine Ins. Co. v. Lennon et ux. (Va...).. 652 
(4). Custom and course of dealing as to payment of premiums. 
388(4)—Mutual assessment insurance association retaining belated payments of assessments, 
not permitted to deny that contract was modified. Membership in mutual assessment insur- 
ance association not dependent on word “Reinstated” being stamped on his index card. 


Perrigo v. Connecticut Commercial Travelers’ Mut. Acc. Ass’n. (Conn.).......... ee 
388(4)—Waiver of forfeiture may be shown by manner of course of dealing. Jefferson 
Sennen Tate Tes. Ge. wi Mile PE nad dip vars ic Se ov epcuatsmeew satan vauchaces 58 


(5). Guaranty and indemnity insurance. 
388(5)—Garnishee disclosure of automobile indemnity insurer held not to entitle plaintiff to 
judgment. Humphrey v. Polski (Belt Auto Indemnity Ass’n, Garnishee.) (Minn.)...... 301 


§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general. 
389(1)—Applicant owes duty to honestly answer questions, though insurer with knowledge of 
false answers may not assert falsity as bar to recovery. Missouri State Life Ins. Co. v. 
NOE SEED | oo bat com can ceCewnenpis se Oekas ewe kee te CECEMENT tubs Denke ieee ja OF 
389(1)—Applicant owes duty to honestly answer questions, though insurer with knowledge o 
false answers may not assert falsity as bar to recovery. Franklin Life Ins. Co. v. 
ees MNS, 5 os nd cin ow cine Dalen 4s ewachinc esther ae ees saees dass ain ane head » & 
(3). Conditions as to incumbrance. 
389(3)—Insurer held not estopped to claim benefit of provision against incumbrances. Bank 
of South Jacksonville v. Hartford Fire Ins. Co. &. S.) 


pSWwas sap aciecws WIRE RC Oe ae ads 132 
(7). Failure to make or follow up inquiry. 
389(7)—Legal effect of issuing policy of insurance or contract of indemnity on answers as 
they stand when received from insured, stated. McConnell-White-Terry Realty & Ins. 
Co. a eee ar Teen Clb. Or eer enee,: SA ooo. vad s no¥ 40 wnsegaes ns bdene cane 988 
389(7)—Issuance of policy without inquiry as to title held not waiver of condition. Misheloff 
oun. Cet. BO, Coe LOOMED, oe piaseais ein a'g eo balsn e bles Cae SPREE S 25s bb nie EA ae 1171 


389(7)—Insurer’s failure to inquire as to title not waiver of condition as to sole and 
unconditional ownership. Virginia Fire & Marine Ins. Co. v. Lennon et ux. (Va.).... 652 


§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND POLICY. 


390—Insurer must rescind contract on ground of fraud without unreasonable delay after dis- 


covery or fraud. Stiegler v. Eureka Life Ins. Co. of Baltimore. (Md.)............... 810 
390—Knowledge by insurer of grounds of forfeiture held not to prevent the forfeiture. , Néil 
Bros. Grain Co:-et al...v. Hartford Fire Ins. Co. et al. (U. S.)....cccccccccscccdecce’ - 243 


$ 391. ADMISSION OF LIABILITY ON POLICY. 
391—Agent having admitted premiums were paid, company should not be permitted to deny 
liability after death. Fowler v. National Ben. Life Ins. Co. (Ky.).............-eeeeee 203 


§ 392. a AT AEE, OR RETENTION OF PREMIUMS OR ASSESSMENTS. 
(1). n general. 

392(1)—Acceptance and retention of premiums without knowledge of breach held not waiver. 
Acceptance and retention of premiums after demand for return waiver of breach. 
ee ee ee SS ne eR Sk ere ee or err eerie 1171 

392(1)—Transfer of property to mortgagee rendered fire ni void; retention of premium 
held not to estop insurer. Hendrix v. National Union Fire Ins. Co. of Pennsylvania 867 
eM — EMRMcD -ip'k  nw'dg b.Ws 5.0. Feb KOE Mie ade eae ad wan Five OCakS wa ualeaseeeiee eee hin dine ee 

392(1)—Knowledge of agents that insured had no iron safe and mage ogc acceptance of 
premiums held waiver of iron safe clause. Bullard v. Pilot Fire Ins. Co. et al. (N. C.).. 906 

392(1)—Failure to return unearned portion of premium where avoidance of policy is claimed 
is evidence of waiver of forfeiture. Hughes v. Palatine Ins. Co. (S. C.)............ 643 

392(1)—Insurer held not estopped to claim benefit of provision against incumbrances. Bank 


of South Jacksonville v. Hartford Fire Ins. Co. (U. S.)...... cc ccc cece ecc cece eecces 132 
). Demand and acceptance after loss. 7 ‘ 
392(6)—Acceptance of premium after loss held to estop insurer to deny seaworthiness of vessel 
when insured. Klein v. Globe & Rutgers Fire Ins. Co. of New York City. (U. S.)...... 464 


(10). Retention and enforcement of note. 4 . 
392(10)—Insurer held estopped from claiming that note was not given and accepted in pay- 
ment of premium. Coughlin v. Reliance Life Ins. Co. (Minn.)............0.e see ees ~++ 823 
392(10)—Insurer may waive payment of premium, in cash, in advance, required by policy. 
Insurer, by acceptance of premium note, merely extends time for payment, and waives 
nothing but payment in cash. Insurer’s retention of premium note after maturity held 
not waiver of forfeiture. Gunter v. Philadelphia Life Ins. Co. .(S. C.).........n.eeees 219 
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392(10)—Forfeiture for non-payment of premium note when due held not waived. Jefferson 
Standand <Life Tea. Co. . vi. Bite. CEO 6 ns ssc we ues Maclad sGweniesdratitdersecescace 


§ 395. FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 
395—Defenses relied on by indemnity accident insurer held not to make wee? of how 


accident ocurred inadmissible. Lehrhoff v. Continental Casualty Ins. Co. (N. Y.)........ 1214 
§ 396. “ay. Was = haat AND RETAINING PROOF OF LOSS. 
. In genera 
396(1)—Insurer’s waiver of stipulation against liability in particular instances held not 
established. National Life Ins. Co. y. Gregg. OCR ania vic il hc wep ens cadeetnetauraae 1059 


396(1)—Forfeiture held not waived by insurer’s request for proofs of loss. Clause against 
— insurance held not waived. Clause against incumbrance not waived by request 
‘ro of loss with knowledge of incumbrance. Bank of South Jacksonville v. Hart- 
for Pate la Coc Ci Bs oecd co nincecades oC Ack eens cebdrastaded tedeeeestean 132 
§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 
397—Clause against additional insurance held not waived. Bank of South Jacksonville v. 


Eiartaend - Fixe: 10. Coes) CO: SS ae. pasabeihewer ads oleae eo athens Gees etn akan 132 
397—Stipulation that investigation of loss should be without prejudice held valid and en- 
forceable. Neil Bros. Grain Co. et al. v. Hartford Fire Ins. Co. et al. (U. S.)........ 243 


397—Negotiation for settlement held not to estop insurer to deny validity of policy. Offer 
of settlement by insurer held not waiver of defenses. Jacksonville Adjustment Bureau 
v. Watiengl Ben’ Praahin Five Sue Ge Cs Bie is vk. ch hawcncclsnsicetes veednceus 250 


§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 
400—Incontestable clause requires affirmative action by insurer.—Timely notice of rescission 
of incontestable policy does not save its rights without further action.—Filing plea by 
insurer within incontestable period stops running of limitation. Powell v. Mutual Life 
Ine. Co. of Neie -Keees GURY a5 dons ac cre Rance cuties Nene ke a akee ae oe anion boa 17 
400—Life policy may establish reasonable period of limitation within which insurer must dis- 
cover and assert defenses. Insurer could rescind policy, on ground of fraud before incon- 
testable clause became effective, by any definite or conclusive word or act. Insurer held not 
to have rescinded policy within year after issuance, as required by provision aie licy 
incontestable after each year. Stiegler v. Eureka Life Ins. Co. of Baltimore. 7. 810 
400—Acts of insurer prior to time that policy became incontestable held not to - . con- 
test. Policy not contestable after stipulated eee though insured died within that time. 


Repala v. John Hancock Mut. Life Ins. Co. (Mich.).......cccccccccseccerccccsevcvecs 39 
400—Fraudulent statements in application could not be set up ag defense —. tre ears, 
where policy so provided. Harrison v. Provident Relief Ass’n of Washington, D a.) 1099 


XII. Risks and Causes of Loss. 


(A) MARINE INSURANCE. 

§ 403. PERILS OF THE SEA. ! 

403—‘‘Perils of the seas” insured against may var with character of vessel. Sinking of in- 
sured vessel held due ? “Perils of the sea.’ Rein v. Globe & Rutgers Fire Ins. Co. of 
eats Works: Cite. Cs Sie is icc nc ccceces.ccB cee bev anak 66rd on cn ie Oatee a tawtee kexees 464 

§ 408. JETTISONS. 

408—Underwriters held liable for demagys to rudder and boiler of vessel. Chicago §S. S. 
Lines, Inc., et al. v. United States Lloyds, Inc., et al. (U. S.).... ccc cec cece ceceves 664 

§ 409. ARRESTS, RESTRAINTS, AND DETENTIONS. 

409—Loss due to peril of sea, after vessel had been seized and was being navigated by naval 
officer, held recoverable under war risk policy. Standard Oil Co. of New Jersey v. 
United Biante. Ce Bihan ccc vee ckiacdans sah cn eOaiane ss vidoes ce enue ecenandant 1144 


§ 413. PROXIMATE CAUSE OF LOSS. 

413—Proximate cause of destruction of vessel torpedoed by submarine held firing of torpedo, 
and not detention by British government which wo led vessel to make voyage. Aktie- 
belawtt MM: Hank +. Hiapovet..2ie 166. £6. So coeccaeccadusvsctentiwes tues ed cusens 919 


§ 416. NEGLIGENCE OF OWNERS agin “a CREW. 

416—Underwriters held not liable for damages from sinking of vessel due at least in fn 
to —_— Bega Chicago S. S. Lines, Inc., et al. v. United States Lloyds. 66a 
Oe Ge. CR TBs och ibe koe pasthaW hashes bad KGa eke Caen beh 50 CLEAR ae oun eebn anaes 


(B) INSURANCE OF PROPERTY AND TITLES.- 
§ 418. LIMITATIONS OF RISK AS TO PLACE. 


§ 419. SITUATION OF PROPERTY INSURED. ; 
419—Suit for fire loss not sustained where property moved without insurer’s consent. Petition 
held not to set out cause of action. Wise v. Royal Ins. Co., Ltd. (Ga.).............. 88 
419—Seizure and confiscation by Canadian officers held confiscation by ‘‘municipal,” “federal,” 
or “state” authorities, within confiscation bond. Montana Auto Finance Corporation v. 
British & Federal Underwriters of Norwich Union Fire Ins. Soc., Limited, et al. (Mont.).... 980 


$ 421. FIRE. 

421—Neither insured’s negligence nor incendiarism by another bars recovery on fire policy. 
Insured may recover for loss from spread of fire or from heat of stove or fireplace. 
Insured held not entitled to recover on fire policy for jewelry placed in stove for safe- 
na dear 7 fire inadvertently made. Weiner v. St. Paul Fire & Marine tia 
WOT. CIR Sebiccc es cuca ced cee akie chek e hg eed aaGhnen donee aaktasse cease eeieale 


§ 424. ACCIDENT. 

424—Water and land are “objects” within accident insurance policies; damage to automobile 
by collision with bottom or further bank of chasm held within terms of accident policy 
indemnifying for collision. Insurer liable for damages to automobile from being pre 
cipitated into chasm caused by washout; “accidental collision”. Tinker v. Boston Ins. 

Co. of America, of Boston, Mass. (Okla.) Pe Eire Me ais Te Ee ay a eet 5 1183 
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424—Liability for loss of automobile being eeperee, held not limited to loss from “sinking,” 
etc., of conveyance rather than car itself ss of automobile sinking into water while a 
ing "driven from ferryboat held covered by policy insuring against loss during transporta- 
tion. Importers & Exporters’ Ins. Co. v. = (Ark.) 

§ 425. THEFT. 

425—“Theft” is a broader term than “Larceny,” and includes any wrongful deprivation of 
property of another. Fidelity & Casualty Co. of New York v. Wathen. (Ky.)... 

425—Meaning of term in contract not affected by legislative application thereof in defining 
crime. “‘Larceny’’ under penal statutes different from “el eft” under insurance policy 
even before extension of former term to include misuse of motor vehicles. ‘Theft’? not 
limited to what was “larceny” at common law. “Theft,” under automobile policy, not 
equivalent to “larceny” by unauthorized use of motor vehicle. Van Vechten v. American 
Eagle Fire Ins. Co. (N. Y.) 

425—Words of clause of accident policy, “to rob insured by force,” held not to apply when 
crime committed was burglary. Clum v. New Amsterdam Casualty Co. Bs }iccconnence 

425— Permitting another A use automobile to try it out without agreement to sell held not 
“conditional sale,’ and ap — thereof by such person was “theft.” Southern 
Casualty Co. v, Landry. ttex i see 

428—Insurer held liable though or a from insured’s ne ligence not amounting to fraud; 
policy held not to relieve insurer from liability for loss tron insured’s negligence before 
origin of fire. Charge that loss as direct result of insured’s negligence py: ude ‘ recovery 
held error. Sandersville Oil Mill Co. v. Globe & Rutgers Fire oo. Co. 

§ 428. NEGLIGENCE OF INSURED. 

428—Neither insured’s negligence nor incendiarism h sisther bars recovery on fire policy. 
Weiner v. St. Paul Fire & Marine Ins. Co. (Nn. ¥ Sense 

§ 429. WRONGFUL ACTS OF INSURED. 

429—Right of corporation to recover where fire was incendiary act of stockholder held not to 
obtain where other stockholders not benefited. When corporation cannot recover on fire 


ee ae on account of incendiary act of principal stockholder, stated. Sanders- 
ville Oil Mill Co. v. Globe & Rutgers Fire Ins. Co. (Ga.) 


(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 430. DEFAULT OR OTHER MISCONDUCT OF-OFFICER QR EMPLOYEE. 

430—Treasurer’s payment of warrants due at beginning of period covered by fidelity bond, 
not loss by larceny or embezzlement within fidelity bond. Surety on fidelity bond not 
responsible for defaults antedating contract. Western Indemnity Co. v. Free and Accepted 


Bee eee wee meee eeeres ee eeeee 


SEO OE ER BG BE CHRD eek in sas vc eed 5 yea BERS Snes ae reine chwaawenes 1 


$§ 434. LIABILITY INCURRED FOR INJURY TO OR LOSS OF PROPERTY. 

434—Plaintiff not entitled to maintain action for damages to automobile against insurer,: where 
insured at time of accident was not owner of automobile causing damage. Defendant not 
owner of automobile sold to employee under conditional sales contract, where in event of 
ee. loss would have been employee’s. Whitney v. Employers’ Indemnity Corpora- 
tion. 

§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 

435—“Jitney” ordinance held not to limit effect of licensee’s public liability insurance. 
Public liability insurance policy construed as contract of insurance, and not governed by 
law of suretyship. Liability insurer held liable to automobile bus owner, against whom 
navigation company recovered for injuries to passengers. Board.of Trade Livery C 
v. Georgia Casualty Co. (Minn.) 

435—Insurer held not liable for loss to insured from manner of operation of motor truck. 
Leaksville Light & Power Co. v. Georgia Casualty Co. (N. C. 

435—Husband held entitled to recover under liability policy, amount of wife’s ineiiment 
against him for injuries. Roberts v. United States Fidelity & Guaranty Co. (N. 

435—Automobile liability policy held to exclude “business use” only, and not saiaupastedion of 
buggy without remuneration. Transportation of goods for neighbor for hire in insured’s 
automobile is “business transportation,” within policy. Juskiewicz v. New Jersey Fidelity 
me be Tee Se a Ge din 0 84 vig a 05 00:5 Hb as Cae o aren ah asso 4> Kee ane Cae Wane 

435—Obligation of insurance company under statutory contract of insurance applying to auto 
buses stated. Bess et al. v. Commonwealth Casualty Co. (N. Y.) 

§ 436. NEGLIGENCE OF INSURED. 

436—Automobile owner’s negligence in lighting match to ascertain quantity of gasoline in tank 
held proximate cause of burns received by garage attendant. Hill v. New Amsterdam 
Casualty Co. (N. Y.) 

(E) ACCIDENT AND HEALTH INSURANCE. 


§ 452. RISKS OF TRAVEL, RAILROADS, AND OTHER CONVEYANCES. 

452—Evidence held to show “wrecking” of electric car within policy term. Injuries of 
insured held result of wrecking of car rather than collision. Aurnhammer v. Brother- 
hood Acc. Co. (Mass.) 

452—Death from wound received while waiting on station platform not covered by travel policy 
covering accident wart pPpeeener in or on public conveyance. Dolge v. Commercial 
Casualty Ins. Co. " 

§ 455. EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS OF INJURY. 

455—Killing not accidental unless killer’s mind so deranged that he was unable to distinguish 
ry from wrong on particular occasion. National Life & Accident Ins. Co. v. Hannon. 


4ss—Tnjucy resulting from ordinary means voluntarily snore | in a not tinusual or un- 
ed way held not caused by “accidental means’ means.” Caldwell y. Travelers’ 
Ins. Co. (Mo.) 
§ 456. EXTERNAL, AND VISIBLE SIGNS OF INJURY. 
456—Provision of policy making insurer liable only in case of external and visible marks 
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of injury to be liberally construed in favor of insured. “External and visible marks” 
of injury required by accident insurance policy need not be immediately visible or 
enduring; evidence as to injury held to meet requirements of accident policy as to 
external and visible marks. Feis v. United States Ins. Co. (Neb.)...........0+00-- 675 

§ 462. VIOLATION OF LAW. 

462—Where insured, while assaulting marshal, was killed by him, insurer not liable, though 
killing not justified, pleas not defective. Hobbs v. Sovereign Camp W. O. W. (Ala.) 793 

462—“Sickness” or “Disease” does not extend to or include accidental injuries. Questions 
whether insured’s accidental injury while riding freight train prevented recovery under 
policy held for jury; effect of provision against sickness, due to violation of law, — 
Poole v. Imperial Mut. Life & Health Ins. Co. CN. Cc.) Wasis eais sam the ee Uk c wee bb oh Oe 

§ 465. SUICIDE OR SELF-INFLICTED INJURIES. 

465—No recovery for self-inflicted death, unless insured so insane as not to understand act he 
was committing. Anderson v. Standard Acc. Ins. Co. y. 

“a. by insane person “accidental death.” = ew v. Mutual Life of Illinois. 

On} re mer reece reeeeesseeseseesesesesessssseseseees See eee sete eer eeeeereeeeeseee 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. 

466—Where accidental injury proximate cause of death, rr. of other contributory causes 
immaterial. Pacific Mut. Life Ins. Co. v. Smith. (Ark.). 2... cc ccc ccccccccccesscccces 476 

§ 467. Lata AS TO TIME OF DEATH weed DISABILITY CAUSED BY 

© \T. 

467—Accident licy held not to impose liability for loss of eye more than 90 days after 

accident. uford v. North American Accident Ins. Co. (U. 5 


(A) MARINE INSURANCE. 

XIII. Extent of Loss and Liability of Insurer. 

§ 468. ACTUAL TOTAL LOSS. 

seh total loss of vessel. Klein v. Globe & Rutgers Fire Ins. Co. of New York City. 


927 


§ 469. CONSTRUCTIVE TOTAL LOSS. 

469—Policy may limit right to abandon vessel as constructive total loss. Klein v. Globe *. 
Rutgers Fire Ins. Co. of New York City. (U 

§ 470. ABANDONMENT. 

470—Abandonment condition precedent to recovery for constructive total loss. To authorize 
abandonment, vessel must be actual or constructive total loss. Duty of owner to determine 
cause and extent of loss. Klein v. Globe & Rutgers Fire Ins. Co. of New York City. (U. 5S.) 

470—Mere raising of vessel held not acceptance of abandonment to underwriters. Under- 
writers having raised vessel to minimize loss held not obliged to make repairs before 
tendering her back. Acts of president of owner corporation held waiver of attempted 
abandonment of vessel to underwriters. It is duty of insured owner of vessel, on its 
sinking, to make adequate investigation of cause and cost of raising and repairing 
before abandonment to underwriters. Whether loss is in an amount warranting 
abandonment of vessel to underwriters ™ . question of fact; “high prob- 
ability”. rule being appicabie, Chicago S Lines, Inc., et al. v. United States 


eye aeeeereeeeeeee Cee e meee eee see eeeeee 


Lloyds, Inc., et al. 


§ 471. PARTIAL LOSS IN GENERAL. : 

471—Marine policy covers losses from latent injuries. Klein v. Globe & Rutgers Fire Ins. Co. 
of New York City. (U. S.) 

(B) INSURANCE OF PROPERTY OR TITLES. 


§ 495. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY, BY-LAWS, OR 
CHARTER. 


(1). In general. 

495(1)—Average clause inapplicable, where the policy covers only one building. American Ins. 
Co. v. Damascus Lumber Co., Inc. Va.) 

§ 498. VALUE OF PROPERTY DESTROYED. 

§ 500. —— VALUED POLICIES. 

500—Lessee has insurable interest; lessee may recover full amount of fire policy issued to 
him on leased premises. Fire "policy issued to lessee, entitling lessee to full amount of 
policy and not merely of value of unexpired lease, held not contrary to public policy. 
Mississippi Fir Ins, Co. v. Planters’ Bank of Tunica. (Miss.)...........ccceseeeeceeees 1126 

§ 501. INSURANCE OF PART OF VALUE : 

$01 Sapa and contents considered as one item, in determining proportion of liability. Fire- 
man’s Ins. Co. of Newark, N. J. v. Temple Laundry Co. d.) 

§ 504. EFFECT OF OTHER INSURANCE 

504—Liability of insurer under fire policy covering machinery and fixtures only where blanket 
policies covered stock, machinery, and es eee Tremont Woodworking Co., Inc., 
v. State Assur. Co., Ltd. ., of England. ACN. 

504—Mother’s property held covered by son’s bur policy, so as to require apportionment 
of loss. Balzer v. Globe Indemnity Co. v3 


ee not ha = ~ in recovery to amount of first policy. se Land Bank - 


Columbia et al. teen sous. Ce. Cl. Coda veccccecavgue CRiCE 6 Kea Ch adeny Otwaibahe 

$ 505. DUTIES OF INSURED AFTER LOSS. 

. 505—Neglect to separate damaged and undamaged perty after store fire held not ground for 
non-suit. Radwanski v. Scottish Union and National Ins. Co. (N. J.) 

$ 507. LOSS OF RENT AND PROFITS. 

507—Under fire policy, insuring profits on merchandise held profits were to be determined 
on basis of market prices at time of fire. Fire policy, insuring profits on merchandise 
insured gross profits without deducting expenses. States Import & Export Corporation v. 
Hartford Fire Ine: Co. . (Ni W.). csc cvescstevsccctoccs nd nes aoceeauanas 5 Ok ira Glas 275 
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507—Policy on hops under contract of sale held to cover interest of insured in contract; 
licy not void as over insurance. Schumacher et al. v. North British & Mercantile 

ns. Co., Limited. (U. S.) 

(C) GUARANTY AND INDEMNITY INSURANCE. 

§ 512. LIABILITIES ‘INCURRED FOR INJURIES TO PERSONS OR PROPERTY. 

512—“Indemnity against loss” defined and differentiated from “‘indemnity against liability.” 
Right of action on indemnity policy held to accrue upon. insurer’s failure to pay 
judgment ‘duly rendered. Klotzbach v. Bull Dog Auto Fire Ins. Ass’n. (Mo.) 

512—Cause of action on automobile liability policy complete when liability for loss attacheg. 
Fentress v. Rutledge (Royal Indemnity Co., Garnishee). (Va.) 

{ 514. DAMAGES INCURRED OR PAID. 

14—Defense of advice of counsel held not homage to insurer charged with negligent 
failure to settle claim within limits of icy. Lack of absolute agreement to make 
settlement is not decisive of insurer’s Febitity for negligent failure to settle claim 
against insured. Insurer’s adverse interest does not preclude it from acting as agent 
for insured in negotiating settlement of claim against insured. Agent having adverse 
interest and exclusive control of negotiations is bound to give principal’s rights at least 
as great consideration as he does his own. Policy binding insurer to settle claims against 
insured in accordance with law held not referrable alone to pores of judgments. Rule 
against extension of insurer’s liability to relieve insured of all responsibility does not 
apply to relieve insurer of liability for negligent failure to settle claim within policy 
limits. Insurer has not arbitrary power to refuse to make settlement of claim against 
insured in absence of explicit contract to that effect. Insurer held liable for negligent 
failure to settle claim within limits of policy. Douglas v. United States Fidelity . 
Guaranty Co. (N. wie 

514—Insured held entitled to recover on liability policy, though judgments against insured — 
oe. of injured — were not paid. Juskiewicz v. New Jersey Fidelity & Plate Glass 
ns ’ che 

s14— Policy. against liability for accidental injuries does not cover contract claims against 
insured for care and treatment of injured person. Cohen v. Employers’ Liability Assur. 
Corporation, Limited, of London, England. (N. Y.) 

514—Present fixed liability to pay insured’s loss must be shown to hold indemnity insurer 
liable to injured third party. Indemnity insurer not liable as garnishee on unsatisfied 
judgment against insured. Harshness of and imperfect relief afforded by indemnity policy 
not ground for contrary construction. Payment of proceeds of impounded automobile on 
judgment against owner held not compliance with condition of indemnity policy requiring 
payment of judgment before me, “eee a TR: AE ove on si Rect ewees senses s 523 

(D) LIFE INSURANCE . 

§ $15. AMOUNT PAYABLE ON. DEATH. 

$15—“Self-destruction” clause " 
New York Life Ins. Co. 


$ 518. LIMITATION OF Fcesmnite AS TO AMOUNT OF ASSESSMENT. 

518—That stipulated premiums paid were insufficient to mature policy held no defense in 
action on- matured policy. Hall v. Wisconsin Life Ins. Co. (Wis.)...........eeeeeeeeeee 870 

§ 519. PARTICIPATION IN DIVIDENDS OR PROFITS. 

§ S20. —— IN GENERAL 

$20—Slip attached to policy as illustration of possible dividends held not part of policy nor 
guarantee of such dividends. State ex rel New York Life Ins. Co. v. Trimble, Judge, 
SEE SEED Oa wre Nidan hoe CRMs 0 Oona ays URDS Ss CORED ER bU ehelin v6.50) eee tbat sere eeeiae 

$ 524. TOTAL DISABILITY. 

$24—Phrase, “Wholly incapacitated and thereby permanently and continuously prevented from 
engaging in any avocation whatsoever for remuneration or profit,’ construed. | Insured’s 
acts held not to preclude recovery for total incapacitation to engage in any remunerative 


avocation. Insured continuing in active charge of farm and attending ee meetings 
not totally ae 


Ins. Co. 210 


§ 525. resaeaee ine TO HOUSE OR BED UNDER CARE OF PHYSICIAN. 

$25—Insured held confined to house. Musser v. Great Northern Life Ins. Co. (Mo.)....... 490 

§ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. 

$27—Injury while riding on fender of street car as passenger held within double inaemnity 
provision. Farber v. Mutual Life Ins. Co. of New York. (Mass.) 392 

527—Death of insured by falling down an elevator shaft held not while “riding in an 
elevator.” Double indemnity clause held to apply where insured was killed by, falling 
down “elevator” shaft. London Guarantee & Accident Co., Limited, v. Ladd S.).. 286 

$27—Health and, accident policies may provide for payment of valued benefit, scewitacaiiaies 
standard provisions law, providing for payment of “‘Indemnity.’”’ State ex rel. Time Ins. 
a ee TOUT res 6.6 bb .mk © NAS She FORCE RER NDOT A ORES ES Choker aK Gee me 180 

$ 531. CLASSIFICATION OF RISK. 

§31—Violation of accident policy not clear in view of schedules and occupation as stated in 
olicy. Construction of “‘truckman” in schedule doubtful. Norlund v. Reliance Life 
i Gk A, CAS i as Ko hah ns oop din Cécnide cull SAWSS a devine ean betas Fwkaewes 1154 

$ 531% —— : 

$3134—Insured entitled to reasonable opportunity to give written notice of additional 
insurance before prior insurer may pro rate loss. Aaberg v. Minnesota Commercial 
Rk SU, ING Ps a's Gov ws h.cs-oe ec nue Res hate Geb ede NC CO Ms ieee Metueteuk wnueets 939 


XIV. Notice and Proof of Loss. 


} 535. NECESSITY OF NOTICE. 
35—Noncompliance with stipulation as to notices of sickness and death of insured cow 
ordinarily precludes recovery. Hartford Live Stock Ins. Co. v. Henning. (Ky.).... 775 
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§ 537. PERSONS WHO MAY GIVE NOTICE OR MAKE PROOFS. 
537—Notice of en injury not required of death beneficiary. Pacific Mut. Life Ins. Co. 
Ce FS Cine 6c Cel hr 4 0885-0065 IN eG Rae eee eee Oetaes 476 
§ 538. PERSONS TO WHOM NOTICE OF PROOF MAY BE GIVEN OR MADE. 
538—Where insurer received timely notice of insured’s death, authority of agent to receive 
notice was immaterial. Massachusetts Protective Ass’n. v. Cranford. (Miss.) 


$ 539. TIME FOR NOTICE AND PROOF. 
(1). In general. 
539(1)—Notice of ee death held given within reasonable time. Pacific Mut. Life Ins. 
Co. v. Smith. (Ark 
539(1)—Provision of hail policy that notice of loss or damage must be mailed | within 48 
hours thereafter was not unreasonable. Mayse v. Great American Ins. Co. (Kans.)....1017 
539(1)—“Immediate”, ‘“‘Forthwith” defined; when timeliness is question for jury stated. 
Macchia v. Scottish Union & National Ins. Co. (N. Y.) 
539(1)—Statute as to stipulations for notice of claim for ‘hia held not applicable to 
provision in Policy for notice of theft. Southern Casualty Co. v. Landry. (Tex.).... 734 
(3). “Immediate” notice. 
539(3)—Notice sent 17 days after loss held “immediate.” Southern~ Casualty Co. v. 
Landry. GIO iss cutive 5 wWhowin cence snanes uncer ReRER enone emasies wrccesaneeewha ve 
539(3)—Provision in fidelity bond for notice of loss “immediately”? on discovery void. 
Western Indemnity Co. v. Free and Accepted Masons of Texas et al. (Tex.).........:- 1198 
(5). Effect of failure or delay. 
539(5)—Proof of loss in time required by policy or written extension of time necessary. 
of South Jacksonville v. Hartford Fire Ins. Co. (U. S.) 
(6). Excuses for failure or delay. 
539(6)—Recovery on accident policy denied where delay in giving notice of — caused by 
negligence of insured. Cochrane v. Massachusetts Bonding & Ins. Co. (Col.) 477 
539(6)—Nonco: ~ with provisions of policy game held not excused by owner’s 
pa an ene ignorance of insurance. artford Live Stock Ins. Co. v. 
enning. / (K 
539(6)—Failure to nS mee of loss, did not preclude recovery where due to insurer’s 
failure to furnish blanks. Massachusetts Protective Ass’n v. Cranford. (Miss.) 
§ 540. SUFFICIENCY OF NOTICE. 
$40—Testimony of oral notification of accident causing loss properly excluded. Lehrhoff v. 
Comtiniutal Casualty’ Ens. Co; CIs RY ibe. dvexs knee ag ct kaw Sd pea abd eee 1214 


§ 543. PROOFS OF DEATH OF OR INJURY TO INSURED. 


543—Proof of death may be made in any manner, in absence of specific requirement of policy. 
Aetna Life Ins Co. v. Duncan. (Ark.) 


543—Proof of loss from accident held sufficient. 
( Mass.) 

§ 545. VERIFICATION OF STATEMENT OR PROOFS. 

545—When complted contract for insurance exists stated; when oath to proof of loss is suffi- 
cient stated; refusal of nonsuit held without error; directing verdict for insured for 
full amount of policy held proper. New Jersey Ins. Co. of renee v. Rowell. (Ga.)..... 1117 

§ 546. CERTIFICATE OF MAGISTRATE OR OTHER OFFICER 

546—Certificate of notary public held compliance with policy condition requiring certificate by 
magistrate or notary public. Radwanski v. Scottish Union & National Ins. Co. (N. J.).. 434 

§ 552. MISSTATEMENTS OR OMISSIONS. 

552—Incorrect statements in proof of loss, if honestly made, did not make policy void. 
Camden Fire Ins. Ass’n. v. Penick. (U. S 


§ 553. FRAUD OR FALSE SWEARING. 
e (1). In general. 
553(1)—False statements in proofs of loss by fire must have been made with intent to deceive 
insurer concerning matter material to insurance to defeat recovery. Strauss v. Insurance 
Co. of North America et al. (La.) 
553(1)—Exaggeration of value as mere opinion does not avoid fire policy. Campbell et al. 
v. Great Lakes Ina. Ca. of ‘Cilithgo, Til CUI ye cis heii erie ccentawsevace cust 273 


§ 554. ESTOPPEL OR WAIVER AS TO NOTICE AND PROOFS OR DEFECTS AND 
OBJECTIONS. 
555. IN GENERAL. 


555—Proof of loss may be waived. Morrison v. Concordia Fire Ins. Co. of Milwaukee, 
Wis. CUO 6 i OSS hei acest eeeededintets ddecanwven tes swans onal ek béuCoucaeuseves 


§ 558. —— IMPLIED WAIVER IN GENERAL. 
(1). Acts and conduct in*general. - c : : , 
558(1)—Presentation of formal proof of loss may be waived. Jenkins v. Franklin Fire Ins. 
Co. ‘of Pitan CRB Ss 6 aids 605s cr victdeavs CES tnt .06 bee a ee TRO Ca Vere eda 91 
(5). Failure to make sufficient demand. at 
558(5)—Under by-law of beneficiary society, failure to furnish report of physician every 30 
days during disability held not to forfeit benefits. Aaberg v. Minnesota Commercial 
Weta Oe a CURES) a 5 6566 Se rte Wel EA RUE chee c Rip MARE Geek PERSMEL Ss KE 8S Ur haered 939 


§ 559. DENIAL OF LIABILITY. 
(1). Insurance of property. 

OS a held to have waived right to further proof of insured’s death. Aetna a 
Co. v. Duncan. (Ark.) 

$59(1)——Failure of insured to file proof of loss held not ground for non-suit, in view of 


insurer’s unexplained denial of liability. Radwanski v. Scottish Union & National ae 
Co: (N. J.) 
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559(1)—Denial by agent of insurer of liability under licy after investigation held waiver 
of further proof of loss. Phoenix Ins. Co. of Hartford, Conn., et al. v. School Dist. No. 132 
of Case omits. ~~ COU) v5. onc novi ncg eh conta Verde chkeie o<kses aes ctebeabeees 111 
(2). Life, accident and liability insurance. : 
559(2)—Refusal to pay on ground that policy was not in force at time of iniver con- 
stitutes waiver of notice and proof of loss. Feis v. United States Ins. Co. (Neb.).. 675 
559(2)—Where insurer rejected insured’s claim on ground policy was canceled, a sae 
of loss was not required. Grossman v. London Guarantee & Acc. Co., Limited. (N. Y.)...1148 
$ 560. FAILURE TO OBJECT OR STATE GROUNDS. 
(2). Necessity of specific objection. 
560(2)—Fire insurance company must indicate particulars in which requirements of policy 
as to notice and preliminary proof of loss have not been complied with, mere notice 
that conditions must be strictly enforced not being sufficient. Reineke et al. v. Common- 
wealth Ins. Co. of New York. (N. D.) 
(3). Specifying grounds of objections as waiver of other grounds. 
560(3)—Objection to specified defects in proof of loss constitutes waiver of all others not 
mentioned. On denial of liability by insurer on sole ground that claim is excessive, all 
other objections to proof of loss are waived. If only objection to proof of loss is that 
proof is not signed by insured, insurer waives requirement that prof must be sworn to 
by insured. Reineke et al. v. Commonwealth Ins. Co. of New York (N. D.)........... 1130 


XV. Adjustment of Loss. 


§ 564. APPOINTMENT OF ADJUSTERS. . 
564—Statements of insurer’s apueeiate held not purely hearsay, but competent to show bias 
or prejudice; statements o penne not competent to show onney to ag com- 
pany in adjustment of loss. liott v. Fidelity-Phenix Fire Ins. Co. of New York. (Mo.) 724 
§ 565. POWERS AND PROCEEDINGS OF ADJUSTERS. 
565—Insurer’s assistant superintendent held without authority to agree to settle claim. Horner 
v. Georgia Casualty Co. (N. J.) 14 
§ 566. EFFECT OF ADJUSTMENT. 
566—Proof of extent of loss in addition to amount fixed by agreement of parties held unriecessary 
Agreement fixing amount of loss does not preclude denial of liability by insurer. Oberman et 
al. v. United States Fire Ins. Co. of New York. (lIll.) 91 
§ 567. EFFECT OF PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRATION. 
367—Appraisal provisions not compulsory until acted on. Gratz v. Insurance Co. of North 
| eR ie OF ORR RE RF Ce 908 


§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(1). Form, requisites, and validity of award in general. 
574(1)—Award made pursuant to fire policy held final in absence of showing of fraud or 
mistake of appraisers. Globe & Rutgers Fire Ins. Co. v. Horner et al. (Azk.) 
574(1)—Appraisers’ award held not binding as to sound value and amount of loss or damage. 
Elliott v. Fidelity-Phenix Fire Ins. Co. of New York. (Mo.) 
574(5)—Provision as to conclusiveness of appraisers’ award construed as qualified by 
statute. vom v. Fidelity-Phenix Fire Ins. Co. of New York. (Mo.)........ccccceces 724 
(7). Actions. 
Pan Seat on award properly begun at common law. Queen Ins. Co. v. Marks et al. 
(Ky.) 94 
Effect of award in general. 


$ 578. REFUSAL TO ADJUST OR ARBITRATE LOSS. 
578—Insurer held not estopped to contest loss by refusal to comply with demland for 
appraisal. Gratz v. Insurance Co. of North America. (Pa.)........cccecccccccccececcs 908 


§ 579. SETTLEMENT BETWEEN PARTIES. ; , 
579—Settlement binding on insurer though policy did not cover loss in question. Dobbs v. 
et: Ramentaeh ees Ce. is: Fidos oc Sa 05 dhs bee hs cae ces ndek bes btu vara cdeeae 1216 


XVI. Right to Proceeds. 


§ 580. eet nA Sas TO OWNER OF PROPERTY OR INTEREST INSURED. 
(1). n general. 
580(1)—Vendee held to have no claim on insurance money received by vendor on building 
destroyed by fire before conveyance. Brownell v. Board of Education of Inside Tax 
pet. OF City of Seratema Sorimae Ci. OW.) os he eS ogeke sce Sh odes Saaeea s ieled ar assdas 
(2). Property subject to mortgage or other lien. 
380(2)—Mortgagee held to have lien on proceeds of policy extsting at execution of mortgage 
requiring property to be insured for benefit of mortgagee as its interest should appear. 
Mortgagee held entitled to enforce partical assignment of insurance in equity. First 
Nat. Bank of Pocatello v. Commercial Union Assur. Co., Limited, of London, England, 
et al. (Idaho) 
580(2)—Mortgagee has equitable lien on proceeds of insurance, where mortgage required that 
buildings be insured. Frensely Bros. Lumber Co. v. Fireman’s Fund Ins. Co. (Okla.).. 


§ 581. MOL TO OR FOR BENEFIT OF MORTGAGEE OF PROPERTY 


581—Insurer held liable to mortgagee under provision in application which was attached to 
policy. Fuller vy. United States Fire Ins. Co. (Kans.) 
581—Mortgagee held entitled to benefit of insurance by mortgagor, though it did not know 
of insurance until after loss. Acceptance of provisions of standard mortgage clause or 
licy by mortgagee or trustee not required to complete contract of insurance. Federal 
load Bank of Columbia et al. v. Atlas Assur. Co. (N. C.)......cccccesccccsccvcncce 438 
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§ 582. POLICY FOR BENEFIT OF PARTIES INTERESTED IN PROPERTY INSURED. 
582—Lessee has insurable interest; lessee may recover full amount of fire policy issued to 
him on leased premiums. Mississippi Fire Ins. Co. v. Planters’ Bank of Tuncia. (Miss.) 1126 
§ 583. LIFE OR ACCIDENT POLICY PAYABLE TO INSURED, HIS REPRESENTA- 
TIVES OR ESTATE 
(2). Policy payable to relative or person equitably entitled. 
sp policy, permitting payment to any person equitably Ly ~ thereto, con- 
strued. Person of no financial responsibility promising to pay, insur funeral expenses, 
Held not equitably entitled to insurance money. Stranger, receiving insurance intended for 
funeral expenses on promise to pay them, held agent of insurer, and not of under- 
taker. Zornow v. Prudential Ins. Co. (N. Y.) 208 
583(2)—Parent of insured not entitled to sue under “facility: of oa og caluse,” where 


right given only to executor or administrator. Metropolitan Life Ins. Co. v. Chappell 
OO GAs CTR os wine ion ea kes cc dae heed a nee CDaheETh Pak aeeh CROLL IER LEC ea ast Cee 1089 


§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 


§ 585. —— RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(3). oe payable to wife. 
585(3)—Insurance policy on life of husband, payable to wife and her pees representa- 
watt held gift to her of policy and proceeds. Castagnola et al. Canepa et al. 
(Calif.) 
(4). Policy payable to husband, or ‘wife, and children. 
585(4)—Policy payable to “children” bala not to include grandchildren surviving deceased 
child. Bailey v. me et al. (S. 4a 
(6). Beneficiary paying seat: 
585(6)—First named beneficiary who paid all premiums entitled to dase of policy as 
against wife of insured. Jacobson v. New York Life Ins. Co. et al. Gs isd iv paeen 1071 


§ 586. VESTED INTEREST OF BENEFICIARY. 

586—Insurance company’s waiver of — uirements for change of beneficiary could not impair 
“vested” right of true beneficiary nterest in policy vests in named beneficiary at death 
~ rs unless beneficiary changed in legal effect. McDonald et al., v. McDonald. 
(Ala.) 

586—When interest of beneficiary mere expectancy stated. 
et al. (Calif.) 

586—When policy vests in beneficiary stated; consent of beneficiary necessary to change. 
General rule as to change of beneficiary under policy stated. Merchants’ Bank et al. v. 
Garrard. (Ga.) 

586—Beneficiary’s interest in accident policy held not vested as against claim of insured. 
Seevetin ~5. TeRbae. CAB: Sear s8 Sivan sGeccess ss ale Sees suet eee Lah ea 1 

586—Beneficiary has no “vested interest” where beneficiary may be changed at will of 
imaepen. Te tu: Wits CES EB es Sere ck de ccitewdacdious chaekt thee thberiesaeotol 1049 

586—Beneficiary had no vested right where ox reserved to insured the right to change 
beneficiary. Brown v. Home Life Ins. Co. of New York (Colvin et al., Interveners.). 

Ss. 


357 


) 
586—Ordinarily wife acquires vested interest in husband’s life policy in her name which 
cannot be divested by husband’s declarations. Truelsch v. Northwestern Mutual Life 
Raia. Co, GR ks CORE Sis sen hhc Uke dace ee woe recne eens eawaKe aK hed hae cehae et aered 1105 


587. CHANGE OF BENEFICIARY. 
587—By interpleding, insurance company waived, as to its interests, requirements of policy 
as to change of beneficiary. Insured entitled to change of beneficiary at time of, or within 
reasonable time after, written request. Sufficient to allege ag excuse for insured’s failure 
to produce policy for indorsement of change of beneficiary thereon that named beneficiary 
had possession. McDonald et al., y. McDonald. (Ala.) 
587—Beneficiary preventing indorsement of change of beneficiary through fraud and con- 
cealment of policy cannot urge absence of such imdorsement. Principles governing change 
of beneficiary apply to fraternal and ordinary life insurance companies. Indorsement 
of change of beneficiary on policy can be enforced after death of insured. Judgment 
for new beneficiary not reversed although name not indorsed on policy. New York Life 
Ins. Co. v. Rose et al. CER d a oc Can SUC hdr Ceeliende ches Sb adbuc ch okahbu acs osnanedee 1061 
587—When policy vests in beneficiary stated; consent of pone, necessary to change.—Right 
to change beneficiary held one of contract. —_senernes of policy held substitution of new 
beneficiary. Merchants’ Bank et al. vy. Garrard. (Ga.) 
587—Insured_ may not revoke wife as beneficiary and name another in her stead, if policy 
does not create such right. Valid change of beneficiary, though without latter’s consent, 
deprives former beneficiary of interest in policy permitting such chnaeg. Change in 
beneficiary and assignment of policy held not invalidated by insured’s assignment of 
policy before changing beneficiary. Change in beneficiary and assignment of policy held 
valid. . Hancieh ©. Peter of. Oh, CEMA. Soni bas cepcd ec cutvorws cg vanaedcns tinegavenia 1065 
587—Where right reserved insured may change come at any time, in compliance with 
rules. Jacobson v. New York Life Ins. Co. et al. (Ia.) 1071 
587—Equity will regard indorsement of change of beneficiary as mopleted where insured 
failed without valid reason to make indorsement. Brown v. Home Life Ins. Co. of 
New York. (Colvin et al., Interveners.). U. S.)...-seecceseccecssccrecccecenenesvees 1053 
587—Insured held not required to sign blanks requesting change in beneficiary with own hand. 
Typewritten signature to request for change of beneficiary held sufficient. Separate form 
attached to policy sufficient under provision requiring insurer’s consent to change of bene- 
ficiary “indorsed” thereon. Buckner v. Ridgely Protective Ass’n et al. (Wash.)........ 291 


$ 591%. INDEMNITY INSURANCE. 
591%4—Judgment against taxicab company enforceable against insurer, thous So by 
writ of inquiry. Devlin v. New York Mut. Casualty Taxicab Ins. Co. (N. Y.)........ 303 
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591%4—Statute as to provision of automobile liability insurance policy held not violative of 
due process clause. Merchants’ Mut. Automobile Liability Ins. Co. v. Smart. (U. S.)....1166 


§ 592. POLICY PROCURED WITH MONEY WRONGFULLY OBTAINED OR STOLEN. 

592—Bank’s receiver held entitled to portion of proceeds of life policy, where ingured = 
premiums in — from misappropriated funds. Vorlander et al. v. Keyes. 

592—Right to follow embezzled moyey held not lost because of use thereof for premiums 
on life policies payable to wife. Trust impressed on employee’s life policies held not 
limited to amount of premiums paid out of embezzled funds. Truelsch v. Northwestern 
Mutual Life Ins. Co. et al. (Wis.).......... ener Terre ie acerakedtec nes con adiweecneeee 


§ 594. ASSIGNMENT OF CLAIM FOR LOSS. 

594—-Assignees of as policy held to have no greater rights cgnlnst insurers than insured had. 
Hartford Fire Ins. Co. et al. v. Citizens’ Bank Booneville et al. (Ark.).......... 626 

594—Assignment of claim held vadid under statute. Smith (Sheriff, substituted) v. Farm 
Property Mut. Ins. Ass’n. of Iowa. (Ia.)..... Ga WSU Mae 48s Voc Caadievenewespat vetiweg es 1120 


XVII. Payment or Discharge, Contribution, and Subrogation. 


§ 595. ELECTION TO REBUILD OR REPLACE PROPERTY. 
595—Evidence held to warrant inference insurance adjuster was acting for company in awarding 
contract for repairs of automobiles. Conduct of insurer held recognition of adjuster’s authority 
to adjust claim. Election to repair automobile held within scope of agent’s powers. Evidence 


held to warrant inference insurer had elected to repair car. Councill v. Sun Ins. Co. of 
London. (Md. 


§ 598. INTEREST ON AMOUNT OF LOSS. 
598—Interest properly, allowed on amount recovered from sono on marine war risk 
policy. Standard Oil Co. of New Jersey v. United States. (U. 


§ 602. DAMAGES FOR REFUSAL OF PAYMENT. 

602—Direct, express, and “ee evidence of vexations refusal not necessary. Murray v. 
etn; Pare BO: OIG.) CD oa'b.do. ccnp os 0 000s ohn xo. ip ae eha en Urs Coens newewek caekaes 102 

602—Statute providing for damages on insurer’s vexatious refusal to pay loss construed. 
Schwartz v. National Acc. Soc. (Mo.) 

602—Statute imposing penalty on insurance companies for — to pay losses promptly, 
held penal statute to be construed strictly. Kimball et al., Parks et al. (Tenn) 

602—Converted policy held not contract of state in which lashed was living at time of 
conversion, but of state in which original policy was issued; policy_not subject to Texas ‘ 
statute penalizing delay in payment. Etna Life Ins. Co. et al. v. Dunken. (U. S.).... 353 


§ 603. RELEASE OR DISCHARGE FROM LIABILITY. 
603—Letter by counsel of mortgagee held not “waiver” of right against insured. Federal 
Land Bank of Columbia et al. vy. Atlas Assur. Co. CN. Ci)e ic ccc cawiceetencevssosisec 438 


$ 605. SUBROGATION OF INSURER. 


§ 606——ON PAYMENT OF LOSS IN GENERAL. 
1). In general. 
606(1)—Attorney in fact for automobile reciprocal insurers, held not entitled to sue in own 
name. Lnderwriters’ Exch. y. Indianapolis Street Ry. Co. (Ind.).............seeee0e 1176 
606(1)—Insurers on payment of loss subrogated to rights of owner against railroad causing 
loss. Claimant of property destroyed by fire held not entitled as against subrogated 
insurance companies e recovery from railroad responsible for fire. Terry v. Reciprocal 
Exchange et al. (Mo. 8 
606(1)—Insurance cunaana if subrogated to rights of owner for damage to car, entitled to 
recover payment to owner for such damage. Fact that insurer of car was liable only 
for theft, held not to affect right to recover against keeper of garage for misdelivery of 
car. Directing verdict for insurer of car against garage keeper for misdelivery of 
car held proper. Potomac Ins. Co. v. Nickson. (Utah) ; 738 
(5). Subrogation under guaranty and indemnity as. 
606(5)—State bonding fund held not to have right of subrogation in competition with 
partially satisfied creditor. Olsness, State Ins. Com’r. v. Baird et al. (N. D.).......... 1000 
§ 607. UNDER ASSIGNMENT OF RIGHTS OF INSURED. 


607—Insurer entitled to recover to extent of right of assignor. Potomac Ins. 
Nickson. (Utah) 


XVIII. Actions on Policies. 


§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(2). Notice and proof of loss. 
612(2)—-Statutory provisions, as to contract stipulations for notice of claim for damages, 
apply to provisions for notice of loss in fidelity bonds. Western Indemnity Co. v. Free 
and Accepted Masons of Texas et al. (Tex.)........2.-.00005 hve veehaSS 
(3). Submission to appraisal and arbitration. 
612(3)—Failure of insured to comply with condition to furnish appraisal held not sreERe 
for non-suit. Radwanski v. Scottish Union & National Ins. Co. tN. J.) J.) 
§ 614. DEFENSES. 
§ 615. IN GENERAL. 
615—Request for rescission of policy and tender of unearned premium not conditions tie 
to asserting defense of arson by plaintiff. Exnicios v. Sun Ins. Office. (La.) 7 
§ 618. VENUE. 
eee corporation need not be sued in county of residence or place of death of 
insure Missouri State Life Ins. Co. v. Witt. (Ark.) 
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§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
§ 622. —— TIME WITHIN WHICH ACTION MUST BE BROUGHT. 


(1). In general. 
a within which action on standard fire policy must be commenced is statutory 
(3). Computation of an of limitations. 
and not contractural. A®tna Co. et al. v. Wewoka Realty & Trust Co. et al. (Okla.) 
622(3)—Oral notice of rejection "of claim held to start running of period of limitations. 
Walker v. Metropolitan Life Ins. Co. Co. (Wash.) 
$ 623. WAIVER OF LIMITATION. 
(3). By conduct inducing delay. 
623(3)—Correspondence between parties to war risk policy on vessel held to waive require- 
ment for suing on claims within year of loss, or at least extended time. Aktiebolaget 
M. Bank v. Hanover Fire Ins. Co. (N. Y.) 
§ 624. PARTIES. 
1). Parties plaintiff in general. 
624(1)—Prospective purchaser of bankrupt’s property held sole beneficiary of gps ones 
bs bankruptcy trustee and entitled to sue thereon in own name. Charles Dresser & 
on, Inc., v. Allemannia Fire Ins. Co. of City of Pittsburgh, Pa. (Conn.).............. 418 
624 eV enddes! s heir and vendor held entitled to sue ir for amounts due under policy 
issued, or agreed to be issued. Application of proceeds of lots sold to debt due vendor and 
balance due latter held not to show that vendee’s heir had no interest in property insured. 
Canfield et al. v. Newman et al. (Tex.) 457 
(4). Assignees. 
624(4)—Continuation of action in name of roiginal plaintiff held unnecessary. 
(Sheriff, substituted) v. Farm Property Mut. Ins. Ass’n. of Iowa. (Ia.)......... gede waves 1120 
( Defendants in general. 
624(7)—Broker’s agreement to continue insurance in different companies held severable, en- 
titling insured to make broker party to each action brought a — companies several 
Charles H. Dresser & Son, Inc., v. Allemannia Fire Ins. Co. of City of Pittsburgh, 
Pa. (Conn.) 
§ 625. PROCESS. 


§ 627. —— AGAINST FOREIGN INSURANCE COMPANIES. 
(1). In general. 
627(1)—Statutory mode of service must be strictly pursued.. Mosaic Templars of America v. 
Gaines. (Tex.) 
(2). Service on insurance commissioner or other official. 
627 (2)—Service on foreign insurance company by delivery of single copy to commissioner 
of insurance held insufficient. Mosaic Templars of America v. Gaines. (Tex.) 


§ 628. DECLARATION, COMPLAINT, OR PETITION. 


§ 629. —— FORM AND REQUISITES IN GENERAL. 
1). In general. : 
629(1)—Count substantially following code form was not demurrable. Gee v. Alabama Pro- 
tection & Aid Ass’n. (Ala.) 290 
629(1)—Complaint must allege ny 
Accident Ins. Co. v. Hannon. 363 
(2). Making and terms he smaeaak ; 
629(2)—Counts held not to state facts showing policies declared on were in force and covered 
period for which compensation claimed. Life & Casualty Ins. Co. of Tennessee v. 
Foster. (Ala.) 288 
629(2)—Count in complaint held not to show policy in force at insured’s death. National Life 
Accident Ins. Co. v. Hannon. (Ala.) 363 
629(2)—Petition held to sufficiently allege — of policy and compliance therewith. 
Mayhew v. Mutual Life of Illinois. (Mo.) 677 
629(2)—Completed verbal contract, modifying policy as to property covered and parties to 
whom -payable, held sufficiently alleged. Canfield et al. ewman et al. (Tex.)...... 457 


§ 630. —— INSURABLE INTEREST. 
630—Petition stating plaintiff’s insurable interests in property held good on general demurrer. 
Canfield et al. v. Newman et al. .) 


§ 631. aaa FORTH OR ANNEXING POLICY AND ACCOMPANYING DOCU- 


631—Petition held based on written contract for which no consideration need be stated; 
olicy.” Globe & Rutgers Fire Ins. Co. of City of New York v. Hens} (Ky.).... 631 
631—Legal obligation and effect of policy held sufficiently pleaded. Federal Li e Ins. 
Herring. (Tex.) 


§ 632. —— DESCRIPTION, SITUATION, AND CONDITION OF-SUBJECT-MATTER. 
632—Fact cutting down liability must be pleaded and proved by insurer. Koropchensky v. 
Goddard et al. (Mo.) 
§ 633.——TITLE OR INTEREST OF INSURED. 
633—Petition held sufficient to show that plaintiff was owner of insured property. 
& Rutgers Fire Ins. Co. of City of New York v. Hensley. (Ky.) 


§ 634, PERFORMANCE OR WAIVER OF CONDITIONS. 
(2). Conditions as to notice and proof of logs. 
634(2)—Petition held to sufficiently allege terms of policy and compliance therewith. 
Mayhew v. Mutual Life of Illinois. (Mo.) 
§ 635. LOSS AND CAUSE THEREOF. 
635—Petition on insurance policy not required to a property destroyed had some value. 
Globe & Rutgers Fire Ins. Co. of City of New York v. Hensley. (Ky.)............ 631 


1263 





Insurance Law Journal, Vol. 64 


639. ANTICIPATING DEFENSES. 
639—Policy issued on real ho ed imports value fixed aoe, and depreciation need not 
be negatived. Globe ers Fire Ins. Co. of City of New ~~ v. aved i (Ky.) 631 
639—Insurer not peek by allegation of complaint at insurer waived breach of 
warranty. Hessler v. North River Ins. Co. of City of New York. had wy 73 
§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
(2). Avoidance and forfeiture. 
640(2)—Pleas held to negative stipulation of policy for continued good health after reinstate- 
ment. Hobbs. v. Sovereign Camp W. O. W. (Ala.) 793 
OS, not insufficient by alleging only that insured failed to have an audit of 
cuplagess books by a public accountant. McConnell-White-Terry Realty & Ins. Co. v. 
idelity & Deposit Co. of Maryland. (Ala.).........0ssenesceeesectseeesetececesectes 988 
640(2)—Clause, that insurer shall not be held to waive condition of policy by examination 
of loss, need not be specifically pleaded. American Ins. Co. of Newark, N. J., et al. v. 
Pecklo. (Tex.) 
(3). Loss and cause thereof. 
640(3)—-Sustaining ae to pleas tendering issue of fact in bar held erroneous. Life & 
Casmalty dua: Co. of Tennessse.v. Foster.” CAI). <i cin ices ctcerenies oe6h bates nhenavies 288 
640(3)—Where insured, while assaulting marshal, was killed by him, insurer not liable, ae 
killing not justified, pleas not defective. Hobbs v. Sovereign Camp W. O. W. (Ala.).. 
$ 641. REFLSEATION om REPLY AND SUBSEQUENT PLEADINGS. 
. In genera 
wat 5 lication alleging death accidental because of insanity of person committing homi- 
cide held demurable. National Life & Accident Ins. Co. v. Hannon. (Ala.) 
(2). Estoppel and waiver. 
641(2)—Demurrer to replication, setting up insured’s venereal disease held Properly over- 
ruled. rr supporting pleas held pertinent. Life & Casualty Ins. Co Tennessee 
v. Foster. (Ala.) 
§ 642. DEMURRER. 


642—Petition, setting out insurance policy containing stipulation that notice of loss must be 
iven within 48 hours and that it was not given for five days, was demurrable. Mayse v. 
oak seas Tee, 8 CR soni vob bce d ween 6 EUGENES eee She he etre ccecackhs 1017 


§ 645. ISSUES, PROOFS, AND VARIANCE. 
q). Issues made by pleadings. 
645(1)—To recover for vexatious delay in paying loss there must be appropriate allegations 
thereof supported by proof. Schwartz v. National Acc. Soc. (Mo. 
645(1)—General denial of plaintiff's ownership of property insured held to create issue as 
to such ownership. Stokes et al. v. Liverpool & London & Globe Ins. Co. (S. C.)........ 1136 
(3). Evidence admissible under pleadings. 
645(3)—Refusal to admit evidence of insurer’s books showing liability on policy held without 
error, in view of absence of defense in answer. Arkansas State Life Ins. Co. v. Allen. 371 
r 
645(3)—In action to recover insurance, estoppel and waiver sufficiently pleaded to admit 
evidence in support thereof. Wisdom et al. v. Farm Property Mut. Ins. Ass'n of Iowa. 


la 

645(3)—-Exemption clause not set up by insurer not available defense. 
v. Fidelity & Casualty Co. of New ‘York. 

645(3)—Failure to specifically plead breach of condition of insurance contract as required by 
statute fatal. Austin v. Prudential Health & Accident Ins. Co. (Me.) 671 

$ 646. PRESUMPTIONS AND BURDEN OF PROOF. 

(1). In general, 

646(1)—Presumption that same terms and time are contemplated by reformed policy. Can- 

end ok ak. ¥, TOON “OE BL. CTD Sob vias sums doch wend cass Sanes neh eee een eeheneeuss 457 
4). — 

646 (1%)—Insurer had burden of proving receipt by insured of letter as to rescission 
within year during which policy was contestable. Stiegler v. Eureka Life Ins. Co. of 
NER COMMER 5 Cs 25s 5 oin'n bb CASR An GAS SOS a Me ROUSE A ASCE A COREE NEO LUM ORCT 810 

646(1%) —Insurer has burden, under statute, of proving falsity and materiality of ——— 
_ “misrepresentation”; ‘material fact.” Missouri State Life “Ins. Co. v. 


x.) 

646(134) Insurer has burden under statute of proving falsity and materiality of representations; 

“‘Misrepresentation”; ‘“‘Material fact.’ Franklin Life Ins. Co. v. Dossett. (Tex.) 69 
(3). Evidence admissible under pleadings. 

646(3)—Burden of proof was on beneficiary to establish that insured had no illness since 

date of rn; Clark v. Mutual Life Ins. Co. of New York. (Mass.) 
‘ayment of premiums. 

646(4)—Burden of proof in securing relief from forfeiture of policy for failure to pay 

a when due is on party suing on policy. Western Life Indemnity Co. v. Bartlett. 


(ind.) 
(5). Estoppel and waiver as to avoidance or forfeiture. 
646(5)—Rule stated as to necessity that knowledge of agent to estop from insisting on 
a must have been present in agent’s mind at time of acts alleged to constitute 


epost burden of proof of waiver is on insured. Virginia Fire & rine Ins. Co. 
SO RE ME. ESAS awe cha oto se ced ks eb oes agen 60 boca crc Uehie ibe bees 652 


(6). Risk and cause of loss in general. 
646(6)—Answer to action on policy of burglary insurance, that goods were removed by 


assured, did not set up affirmative matter requiring proof by defendant. Lyons et al. v. 
Tiemed -Dietes Pisiiitr. @ Ganranty Ca: CUD ic ovina ssc ie cinss cinedceceud <iaevech ane 340 
646(6)—Plaintiff has burden to show accidental death. Caldwell v. Travelers’ Ins. Co. (Mo.).. 
646(6)—That sinking of vessel, though seaworthy, was caused by sea perils, not presumed. 
Klein v. Globe & Rutgers Fire Ins. Co. of New York City. (U. S.) 
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(7 Suicide. 
646(7)—Burden on plaintiff, suing for self-inflicted death under accident policy, to show 
insanity. Anderson v. Standard Acc. Ins. Co. (Ky.) 
646(7)—Rule as to burden of Proof on issue of whether insured committed suicide, stated. 
Massachusetts Protective Ass’n. y. Cranford. (Miss.) 
646(7)—Burden on beneficiary, though insurer unnecessarily pleaded suicide. ' 
Pacific Mut. Life Ins. Co. PRD bo cpus scans Vek nse eeeik esc kn vaatetscstelemnsen 684 


sia aes jenn against suicide rebuttable. New York Life Ins. Co. v. beaaibsze 


Extent of loss and liability of insurer. 
646(8)—Burden on -insured to prove total incapacitation preventing him from engaging in 
any remunerative avocation. Lee v. New York Life Ins. Co. (N. C.) 
§ 647. ADMISSIBILITY OF EVIDENCE. 


648. —— IN GENERAL. 
(1). In general. 
648(1)—Evidence as to financial condition of insured held pro aly admitted, although issue 
was as to his mental condition. Farmers’ State Bank v. Kelley. 
Cr —Exclusion of letter of plaintiff's attorney, stating sano reasons why 
plaintiff’s claim was valid, held not error. Stiegler v. Eureka Life Ins. Co. of Balti- 
3 BRIS Pee Pre er Sy Se eee Ow re Se ES WT PER Hee ES Gy Pe Le 810 
648(1) Evidence of practice of persons riding on’ fender of street car, and paying fare age 
for, held ones to show abandonment of rule. Farber v. Mutual Life Ins. Co. of 
New York. (Mass.) 
§ 651. —— POLICY OR OTHER CONTRACT. 
(1). In general. 


651(1)—Policy and receipt for it after fire properly admitted in evidence. New Jersey Ins. 
Co. ot: Newark: 9. Maes CGS 5 oo cS aw tens Me bbenbaced cette reewanasccenscwen 1117 


§ 654. PERFORMANCE OR BREACH OF WARRANTY OR CONDITION. 
(1). Insurance of property. 
654(1)—Record in claim and delivery action against partner held not admissible in partner’s 
action to foreclose policy on partnership poopeny- Stokes et al. v. Liverpool & Lo 
Globe Ins. Co. (S. C.) 
§ 654%. PAYMENT OF PREMIUMS. 
65414—Admitting testimony as to surplus of company doing 1 under assessment plan 
held improper. Western Life Indemnity Co. v. Bartlett. (Ind.)...........-seeeeeceees 375 
654%4—Receipt card containing entry of premiums paid by insured held competent evidence 
in action on policy. In action on insurance policy testimony as to acts of third person 
held irrelevant but not prejudicial. Alston v: District Grand Household No. 10 of the 
G. U. O. O. F. of North Carolina, of the Household of Ruth, No. 3836. (N. C.)........ 10 
§ 655. —— FRAUD OR MISREPRESENTATION. 
(2). Life and accident insurance. 
655(2)—Evidence as to reputation of insured for integrity and character in community held 
properly excluded. Testimony by officials of insurance company held admissible to show 
materiality of false representations. Testimony of insurer’s chief medical examiner that 
he recommended issuance of policy on faith of statements in application held admissible. 
Exclusion of expert testimony that insured had not written answers of application held 


not error, in view of fact that he had signed and delivered application. Stiegler v. 
Eureka Life Ins. Co. of Baltimore. (Md. 


§ 659. ; — OF OR INJURY TO PERSON INSURED AND CAUSE THEREOF. 
(2). uicide. 
659(2)—Certificate issued by bureau of vital statistics, stating that death was ‘suicidal,’ held 
not admissible. Massachusetts Protective Ass’n. v. Cranford. (Mis.) 
§ 660. VALUATION OF PROPERTY. 
660—Insurer waiving violation of iron safe clause cannot complain of admission of gene 
evidence as to value of insured property. Bullard v. Pilot Fire Ins. Co. et al. (N. C.)... 906 
660—Testimony as to value of goods shortly before fire and amount of ge ui 
held admi§sible in action on fire policy. Hughes v. Palatine Ins. Co. ° 
661. —— AMOUNT OF LOSS. 
661—Insured’s testimony as to condition as compared with that when insured made voluntary 
payments without suit held admissible. Lee v. New York Life Ins. Co. (N. C.) 
§ 662. NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 
(1). In general. 
662(1)—Statement to insured by agent, who made out his proof of loss, held roperly: og 
admitted on issue of insured’s good faith. Camden Fire Ins. Ass’n. v. Penick. (U. 
662(1)—Proofs of loss have no evidential value. Gratz v. Insurance Co. of North 
America. (Pa.) 
§ 664. ESTOPPEL OR WAIVER. 
664—Correspondence between attorneys held relevent on_ question of required notice and 
denial of liability. A&tna Lnfe Ins. Co. v. Palmer. (Ga.) 1064 
664—Insurer’s letter to plaintiff, stating that policy had been canceled and that it would 
be useless to feat proof ‘of death, held admissible. Stiegler v. Eureka Life Ins. Co. 
ol Bathinda. CORBY eos vic cs viewed s fb aw oe paken ra hin cet eee vies ccc peeeseti carat 810 
$ 665. bi gee ae SUFFICIENCY OF EVIDENCE. 
a enera 
665(1)—Evidence mof ernie of insured househeld goods held sufficient to sustain verdict 
for loss. Meridian Mut. Fire Ins. Co. v. Sapkaris. (Ind.) 
665(1)—Testimony held to sustain verdict for plaintiffs in action on automobile policy as 
against pleas of release and willful burning. Standard Auto Ins. Ass’n. et al. v. Wade 
) 
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665(1)—Requisites of pa facie case for administratrix suing on policy of life insurance, 


stated.—Showing of death and issuance and delivery of 


not to make prima facie case. McCormick v. Travelers’ Tne Co. (Mo.) 
665(1)—Verdict for insured under policy covering entire and FREER disabilities held 


supported by evidence. Lee v. New York Life Ins. Co. (N. 
665(1)—Evidence held to sustain arene for plaintiff in action on life policy. Security 
Benefit Ass’n. y. Green. (O 
665(1)—Action on fire insurance oeliey held barred. /&tna Ins. Co. et al. v. Wewoka Realty 
& Trust Co. et al. (Okla.) 
665(1)—Evidence held sufficient to warrant finding that money embezzled by decedent was 
used to pay premiums on his life policies. That insured gave notes for premiums held 
not to negative claim premiums were paid with embezzled funds. To impress trust on 
life policies, proof of embezzlement and payment of premiums therefrom need not be 
peared beyond reasonable doubt. Truelsch v. Northwestern Mutual Life Ins. Co. et al. 
(Wis.) 
(2). The contract. 
eS held to support judgment for plaintiff in action on fire policy. St. ae 
Fire & Marine Ins. Co. v. Wilburn. (Okla.) 
(3). Avoidance and forfeiture. 


licy in opeerenicn of insurer, held 


665(3)—Presence of material saturated with gasoline on premises without insurer’s consent 
warranted inference of violation of policy. Evidence insufficient to authorize inference that 
cotton seed hulls saturated with gasoline caused fire. Sandersville Oil Mill Co. v. Gi 


& Rutgers Fire Ins. Co. (Ga.) 

665(3)—Evidence held insufficient to sustain finding of double payments of premiums. Western 
Life Indemnity Co. v. Bartlett. (Ind. 

665(3)—Attempt to change books and inventory to defraud government of income tax held 
not shown. Strauss v. Insurance Co. of North America et al. (La.)...........eeeeees 

665(3)—Evidence that insurer sent letter to insured at his place of business at time when 
insured was sick held insufficient to prove delivery. Evidence held insufficient to prove 
delivery by insured’s employer to insured, at his home, of mail sent to place of business. 
Stiegler v. Eureka Life Ins. Co. of Baltimore. (Ma.)’ adie kb wA Wes size BEARERS REET SHE O52 2s 

665(3)—Evidence held not to justify finding as to falsity of representation as to use of 
liquors; charge that verdict should be for beneficiary society if jury found that insured 
used liquors in excess held properly refused. Aaberg v. Minnesota Commercial Men’s 
BOG, CAND & 5-55, nu'o5 nbs nee 65h oko etme bas Sadat Oba so sd ks oe anee keds «keene 

665(3)—Verdict that car sold was not same as partially burned car warranted to be of later 
Tanutoctare bed against weight of evidence. Silverman et al. v. American Eagle Fire 
ns. Co. 

665(3)—Conscious fraud on part of applicant not inferred from mere inaccurate answers. 
eastern Life Ins. Co. et al. v. Palmer. 

665(3)—Evidence showed animal insured was sick when _— delivered. 

merican Live Stock Ins. Co. (S. D.) 

665(3)—Vessel held seaworthy at — of voyage. 
ns. Co. of New York City Ss 

665(3)—Finding that insured did a misrepresent incumbrances on property so as to defeat 
policy held sustained by evidence. Latta v. Fidelity-Phoenix Fire Ins. Co. (Wis 

(4). Loss and liability of insurer in general. 
665(4)—Verdict in action on fire policy held not excessive. McIntosh v. Home Mut. Ins. 
ss’n of Iowa. (Ia.) 

665(4)—Not incumbent upon insured to show whether property was lost from home by 
burglary, larceny, or theft. Evidence held sufficient to go to jury on theory of larceny 
or theft, but not burglary, and to support verdict for plaintiff. Evidence held to support 
Satins of value of diamond taken from insured. Fidelity & Casualty Co. of New 
Vv athen. 6 

ve” Segoe Poy held to establish owner set fre to insured building. 


-) 

665(4)—-Verdict for assured held authorized, in absence of allegation or evidence that theft 
insured against was committed by one connected with assured’s store. Cahn & Wachen- 
heim v. a & Casualty Co. of New York. (La.) 

665(4)—Verdict of $1,000 for destruction of automobile by fire held not excessive. Auto- 
motive Co. et al. v. National Fire Ins. Co. of Hartford. (Minn.)................0eeeeee 

665(4)—Evidence held insufficient to show garage attendant was burned by flames coming 
from automobile. Hill v. New Amsterdam Casualty Co. (N. Y.)..........0 cee ceeeeees 

665(4)—Sunken vessel held not constructive total loss. Klein v. Globe & Rutgers Fire Ins. 

o. of New York City. (U. 

665(4)—Evidence held insufficient to warrant owner of sunken vessel in abandoning — 
° vageewaers. Chicago S. S. Lines, Inc., et al. v. United States Lloyds, Inc., et 
a ( 

665(4)—Evidence held to warrant finding insured oe loss of number of bales of cotton 


375 
886 


810 


939 


971 
985 


—. Cases: Hive ‘Ian. Anes. 2. Premio (0. Bi) oaices ovis its sweceeeavixdecacess 872 


Life and accident insurance. 

665 (5)—Plaintiff in action on accident policy for death of insured during operation must 
show unforseen occurrence during operation which caused death. Evidence of death 
from consequences of sur ical en held not to show death through accidental 
means. Caldwell v. Travelers’ Ins. Co. (Mo. 

665(5)—Death of insured by external, violent and accidental means within meaning of policy 
may be established by circumstantial evidence. Evidence of death through external, 
violent and accidental means, held sufficient to support verdict for plaintiff. Smith v. 


Wational. Acc.:& Ins. Co. of Lincolm. CGAL) 6 oes vcs sos cvcciusws esshcsebenweinecebas cee 114 


665(5)—Evidence held to sustain finding that insured died from bodily injury inflicted 
independently of other causes through accidental means. Federal Life Ins. 
Herring. (Tex.) 
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668(5)—Whether defendants concealed, misrepresented, or made false oath as to material 
matter relating to Policy held for jury. Contract of sale reserving title in vendor 
not —— of * ae ba Westchester Fire Ins. Co. of New York vy. Fitzpatrick. (U. S.) 621 
—— Suici 
a held to show death self-inflicted. Anderson v. Standard Acc. Ins. Co. 


665(6)-— Evidence tending to show suicide of insured held not to sustain verdict for 
beneficiary under accident policy. Verdict on accident 
as to cause of death. Landau v. Pacific Mut. Life Ins. Co. (Mo. 684 
-— or held to show suicide by insured. New York Lits Ins. Co. v. Bradshaw. 


(7). Proof and adjustment of loss. 
665(7)—Evidence held to show that insurer had notice of insured’s death. Aetna Life Ine. 
Co; ~o: TMA, Ci lnk echcca can cannes ba Chiron iden teenies ne bh iakteneuesliee 
665(7). False swearing by insured on examination by adjusters as to changes in books held 
not shown. Intent to deceive insurer as to fact and purpose of changes in books, and 
material affect thereof on insurers’ rights, held not shown. Strauss v._Insurance Co. of 
North America et al. ) 
665(7)—Verdict for insured as against issue of fraudulent aS held not against grea’ 
weight of evidence. Campbell et al. v. Great Lakes Ins. of Chicago, Ill. (Mick)... * 273 
Estoppel or waiver. 


(8). 
665(8).—Evidence held insufficient to prove waiver of prompt payment of premiums. Old 
Colony Life Ins. Co. v. Hickman et al. (TIl.) 797 
665(8)—Evidence held not to show that agent knew that insured was onenget in other occupa- 
tion than that of claim agent. Murray v. Preferred Acc. Ins. Co. (la.)......-...--+0+ 934 
665(8)—Evidence held to justify finding that insurer waived proof of loss. Morrison v. 
oncordia Fire Ins. Co. of Milwaukee, Wis. (Mont.) 638 
665(8)—Denial of liability by insurer is evidence of waiver of proof_of loss, and question 
thereof is for jury. adwanski v. Scottish Union & National Ins. Co. (N. J.) er 
665(8)—That insurance company, after a of forfeiture, recognizes — 
ae finding it waived forfeiture. essler v. North River Ins. 
of New York. (N. Y.) ” 930 
665(8)—Evidence of knowledge of agent acquired as general real estate agent held in- 
sufficient to show waiver of forfeiture by insurer. irginia Fire & Marine Ins. Co. v. 
Re. aes CGD 6 oi oes a vip coires cat been seSbse qales en Uhabeuce tek Cabastnsee aoe ee 


§ 668. QUESTIONS FOR JURY. 
. In general. 
668(1)—When completed contract for insurance exists stated; when oath to prof of loss is 
sufficient stated; refusal of nonsuit held without error; directing verdict for insured for 
full amount of policy held proper. New Jersey Ins. Co. of Newark v. Rowell. (Ga.)..... 1117 
668(1)—Vexatius refusal to pay is for jury if there is any evidence on question. 
held for jury. Murray v, Niagara Fire Ins. Co. (Mo.) 
668(1)—Whether insurer’s failure to pay loss was vexatious held for jury. Schwartz v. 
ational Acc. Soc. (Mo.) 
668(1)—Vexatious refusal to pay loss held for jury, though insured demanded and sued 
for corey a he recovered. Elliott v. Fi elity-Phenix Fire Ins. Co. of New 74 
668(1)—Evidence held to call for directed verdict for plaintiff, and ‘not for defendant. Bona- 
parte v. Superior Ben. Benevo. Ass’n. (Texas) 
(2). Agency. 
668(2)—Where insurer relied on suicide clause restricting issue to whether insurer died by own 
act with suicidal intent, held proper. Parker v. New York Life Ins. Co. (N. C.) 
(3). The contract in general. 
668(3)—Evidence that insured procured policy on his life and paid the premiums gufficient. 
Howell v. American Nat. Ins. Co. (N. C.) 
(4). Avoidance and forfeiture. 
668(4)—-Submission of issue on ground of conflict in evidence held properly refused. ~—_. 
(Sheriff, substituted) v. Farm Property Mut. Ins. Ass’n. of Iowa. (Ia.) 
(6). Fraud or misrepresentation in general. 
668(6)—Materiality of matter concealed from insurer usually for jury. Queen Ins. Co. 
of America vy. Cummins. © (Ry.) 6 occ. ctcrccwevevasweevenighnsteusseevetvcnscdekess 633 
668(6)—Rule as to submission to jury of question of applicant’s bad faith or of falsit 
materiality of representations stated. Stiegler v. Eureka Life Ins. Co. of Baltimore. 


(Md. 

668(6)—Materiality of false representation, in application of beneficiary’s relationship, held 
question of law. When materiality of false representation in application questions for 
jury stated. Howell v. American Nat. Ins. Co. (N. C.) 

668(6)—Withdrawing from jury defense of fraud set up by defendant, and supported by 
some evidence, held error. Reineke et al. v. Commonwealth Ins. ‘Co. of New York. 
(N. D.Y 

668(4)_- Whether insurers relied on representations in application or on independent investigation 
as % applicant’s condition held for jury. Southeastern Life Ins. Co. et al. v. Palmer. 


668(6)—Duty to direct verdict, where evidence clearly showed insured not entitled to verdict. 
Ridinger v. American Live Stock Ins. Co. (S. Di)oecaig bis csuicnee'es obspdinuiens seed Rey's 351 

668(6)— = bere doubt as to materiality of representations exists, it is question for jury; otherwise 
for courts. Missouri State Life Ins. Co. v. Dossert. (Tex.) 

668(6)—Where doubt as to materiality of_representations exists, it is question for jury; otherwise 
for court. Franklin Life Ins. Co. v. Dossett. (Tex.) 

Health, condition or habits of insured. 

668(7)—Evidence held that not to conclusively show false statement by assured as to 

prior sickness, avoiding policy. Mayhew v. Mutual Life of Illinois. (Mo.).......... 677 
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668 (7)—Whether snowed made fraudulent ee in apeteston held for jury. South- 
eastern Life Ins. Co. et al. v. Palmer. (S. C.) $0 
668(7)—One sentenced to .life imprisonment not uninsurable as matter of law, and policy 
issued on his life not void where evidence Po he was not uninsurable. Harrison v. 
Provident Relief Ass’n of Washington, D. eS Oe eee er ae ae 1099 
668(7)—Representations in application Pe inde presumed to have been made with intent 
to deceive insurer. Walker v. Metropolitan Life Ins. Co. (Wash. 
(8). Estoppel or waiver. 
668(8)—-Whether payment of belated assessment was received by insurer before insured’s 
con bed, = jury. Perrigo v. Connecticut Commercial Travelers’ Mut. Co. Acc. ; 
Ass'n. Con 478 
668 (8) —Whether “ae premiums had been paid held for jury. Fowler v. National Ben. 
Life Ins. Co. (Ky.) 
668(8)—Provision of policy as to use of accumulation held to modify direction " relating 
thereto in application, whether option of insured to have accumulations reduce premium 
payments was exercised, question of fact. Davis v. Penn Mut. Life Ins, Co. (Okla.).....1084 
9 Increase of risk. 
668(9)—Policy on furniture removed under permit to dwelling not void for failure to disclose 
connection with laundry, Jenkins v. Franklin Fire Ins Co. of Philadelphia. (Pa.)...... 913 
668(9)—Whether an eens condemnation ~~ result of connivance with — 
held jury question estchester Fire Ins. Co. of New York v. Fitzpatrick. (U. S.).. 621 


0). Loss and liability of insurer in general. 
668(10)—Evidence, held sufficient to go to jury on theory of larceny or theft, but not 
burglary, _~ to support verdict for plaintiff. Fidelity & Casualty Co. of New York v. 
y- 


athen 
668(10)—Whether force was only sham to cover up entry of safe by using combination held 
or jury. Cahn & Wachenheim v. Fidelity & Casualty Co. of New York. (La.) 566 
668(10) Whether insured’s servant was culpably negligent in failing to extinguish fire, and 
é — there was danger in attempting to ~~ it, held for jury. Automotive Co. 
t al. v. National Fire Ins. Co. of Hartford ON SRY ee. a ae 971 
668(10) Whether insurer failing to settle claim had reasonable cause to believe insured was 
liable, held, under evidence for jury. Action against insurer for negligent failure to 
settle claim held not to involve intricate questions of law. Douglas v. United States 
Fidelity & Guaranty Co. (N. H.) 
668(10)—Whether one taking auto from garage of owner was his employee, within insurance 
prey against theft, held for jury. Whether insured car was stolen held ~~ aay. 
ieson v. Automobile Ins. Co. of Hartford, Conn. (N. 
668(10)—Evidence of fire loss held to preclude directed verdict. for insurer. 
oo Th ee CONS LP deskunk so Cabestes tesveaekeun sts epe@ue<<eie edbae heaeebee 664 
Life or accident insurance. 
668(11)—Whether one riding on fender of street car was passenger held for jury. Farber 
v. Mutual Life Ins. Co. of New York. (M ass.) 392 
668(11)—Question whether there was “‘wrecking” of car within policy term held one for 
court. Question of rights under undisputed contract and facts raises no jury question. 
Aurnhammer v. Brotherhood Acc. Co.  (Mass.)......ssecceccccccesccccseccsncecces 672 
668(11)—Whether insured’s injuries sufficient to prevent her from_attending to every kind 
of business held for jury. Schwartz v. National Acc. Soc. (Mo.) 681 
668(11)—Where evidence negatived death by accidental means, failure to direct verdict 
for insurer held error. Landau vy. Pacific Mut. Life Ins. Co. (Mo.). 684 
668(11)—Evidence justified submission of questions of insurer’s liability" “and "whether 
there were external and visible marks of injury. Feis v. United States Ins. Co. (Neb.) 675 
668(11)—Questions whether insured’s accidental injury while riding freight train * prevented 
recovery under policy held for jury; effect of provision ee — due to violation 
of law, — = i Imperial Mut. Life & Health Ins. Co. (N. C.) 121 
uicide. 
668(12)—Conflicting evidence made question one for jury. Massachusetts Protective Ass’n. 
v. Cranford. (Miss.) 
(13). Amount or extent of loss. 
668(13) Evidence held sufficient to go to eer on question of value of insured building. Phoenix ~ 
Co. of Hartford, Conn., et al. v. School Dist. No. 132 of Comanche (County. (Okla.) 111 
668(13)—Whether acts constituted doing “ordinary duties about residence,” within accident 
policy, for jury. Change of occupation for jury, where more than one inference per- 
missible. Norlund v. Reliance Life Ins. Co. of Pittsburgh. CPD dis 5 Sea e e's a oboe Rac ee 1154 
668(13)—Under policy, evidence consistent only with insured’s suicide required instruction 
that beneficiary was entitled to recover premiums paid only. New York | Life Ins. 
Co. v. Bradshaw. (U. 
(14). Notice, proof, ‘and adjustment of loss. 
668(14)—That written notice was sent company’s home office inferable from notice sent local 
agent and forwarded by him, and return of questionnaires to assured. Where insurance 
company made general request for information omitted from statement filed within time 
limit, inference of waiver of time limit held warranted. Continental Auto Ins. Ass’n. v. 
Traywick. (Ala.) 
668(14)—Evidence of excuse for failure to give notice of accident within’ time required by 
policy held insufficient to go to jury. Cochran v. Massachusetts Bonding & Ins. 


( 

668(14) —-Whether proof of death was due proof was question. for court. Stiegier™ v. Eureka 
Life Ins. Co. of Baltimore. (Md.) 

668(14)—Whether overvaluation of property constituted fraud held for jury. 
v. Great Lakes Ins. Co. of Chicago, Ill. (Mich.) 

668(14)—Whether automobile owner submitted proofs of loss of car by theft, within time 
a by policy, held for jury. Wieson v. Automobile Ins. Co. of Hartford, Conn. 
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668(14)—Question of whether notice of damage 40 days after loss was forthwith notice 
required by policy is for court. “Immediate,’” “‘Forthwith” defined; when timeliness is 
question for jury statéd. Macchia v. Scottish Union & National Ins.’ Co. E-Fed iscesen 1178 
668(14)—Whether ar} volun to subscribe examination as required by policy was 
justified held for th jury. Whether excessive loss claimed violated condition i 
pane or aoe swearing eld for jury. Westchester Fire Ins. Co. of New York v. 
itzpatric 
668(14)-—Whether oe statements in proof of loss fraudulent held jury question. Camden 
Fire Ins. Ass’n. v. Penick. (U. S.) . 872 
(15). Estoppel or waiver. 
668(15)—Facts constitutin  walees is matter of law, but existence thereof is question of fact. 
Old Colony Life Ins. v. Hickman et al. (I Til.) niaud sbuln pin moran tee Calera mace 797 
668(15)—Evidence of waives held not so clear as og warrant withdrawal from jury. Smith 
(Sherif, substituted) v. Farm Property Mut. Ins. Ass’n. of Iowa. (Ia.) 1120 
668(15)—Waiver of requirement that insured be in health when policy delivered 
held jury question. Weisman v. Continental Life Ins. Co. (Mb.) 
668(15)—Evidence held to raise question of fact whether insurer waived clause in fire policy 
as to ownership by insured of fee simple. Evidence held to raise question of fact whether 
insurer was aa from asserting violation of clause in fire policy as to insured’s owner- 
ship of fee sim Refusal of trial court to sustain demurrer to evidence showing waiver 
by insurer of c a as to unconditional apne of premises insured, held proper. Fox 
v. Connecticut Fire Ins. Co. of Hartford. (Mo.) 894 
668(15)—Denial of liability hy insurer is evidence of waiver of proof of loss, and question 
thereof is for jury. Radwanski v. Scottish Union & National Ins. Co. (N. J.) 434 
668(15)—Whether agent stated he would obtain from seller of automobile information to 
write insurance policy held fact question for jury. Evidence that insurer waived proof 
of loss or was estopped from asserting failure to furnish it held to present fact question 
for jur Hessler v. North River Ins. Co. of City of New York. tx 730 
668(15)— aiver by insurance company, of necessity of presentation of proof yi loss, for jury 
under evidence. Jenkins v. Franklin Fire Ins. Co. of Philadelphia. (Pa.) 913 
668(15)—Evidence that defendant’s agent knew insured’s noncompliance with 
clause held sufficient to carry case to jury on question of waiver. Whether a 
waived compliance with iron safe clause held for jury. Hughes v. Palatine Ins. Co. ~ 


-) 643. 
668(15)—Waiver “ forfeiture for non- pe 


Standard Life Ins. Co. v. Hicks. 
§ 669. INSTRUCTIONS. 
(2). The contract. 
669(2)—lInstruction as to plaintiff’s right to recover, if he had been advised after signing 
application that policy could not be issued, held not erroneous, Ingtruction as to plain- 
tiff’s right of recovery, arising from signing of blank application, held not erroneous, nor 
comment on evidence. Te v. Great American Ins. Co. (Mo.).....ccccccevssess 1128 
(3). Cancellation of policy 


oa, instruction where sole" uestion for jury is ee ee saree or wanes 


to cancellation of policy. Springfield Fire & Marine Ins. hambers. 
(4). Avoidance and forfeiture. 
669(4)—Refusal of instruction as to misrepresentation and concealment held error. Refusal 
to instruct in regard to increase of hazard by condemnation of building and instruction 
to tenants to vacate held error. Westchester Fire Ins. Co. of New York v. Fitz- 
patriot. CU. Bo) vice ein sce tun tsetse en strain deeoeiiaie eat euke eoece 
8). Payment of premiums. 
669(8)—Instruction as to effect of double payments on lapse of policy for non-payment of 
premium held not justified. Instruction as to estoppel to claim lapse of policy because 
of provisions of pireviows remium notices, held - within issues. Western Life In- 
demnity Co. v. Bartlett. Ind.) 
(12). Extent of loss and liability of insurer. 
669(12)—Instruction authorizing recovery of difference in value of property before and after 
fire, _ : exceed cost of restoration, held not erroneous. McIntosh v. Home Mut. Ins. 
Ass’n of Iowa. 


(la 
$ 670. VERDICT AN} FINDINGS. 
670—Overruling motion in arrest because of allowance of attorn fees and absence of 
finding of on. delay in paying loss held not error. Elliott v. Fidelity-Phenix 
Fire Ins. Co. of New York. (Mo,) 724 
670—In view of materiality of certain false representations, findings of no intent to deceive, 
of freedom from certain disease within stated period before application, held immaterial. 
Pacific Mut. Life Ins. Co. of California v. Hale. (Tex.) 698 
$ 675. COSTS AND ATTORNEY’S FEES : 
675—Allowance of attorney fees in action on fire policy held not erroneous. Fuller v. United 
Sennen Pied Bale. Ce CMG ooo a ck ccdina cee docs ce rect Si vewn eee a cenva sue cea nennn - 430 


XIX. Reinsurance. 


§ 677. THE CONTRACT IN GENERAL. 
679. CONSTRUCTION AND OPERATION. : 

679—Defenses available to reinsurer against reinsured, in view of clause authorizing reinsured 
to compromise on stated. Pacific Mutual Life Ins. Co. of California v. Pacific 
Surety Co. (Calif.) 

679—Company reinsuring policyholder in insolvent company not bound by 23 visions of policy 
of such company as to period of grace. On acceptance of new policy, by holder of policy 
of insolvent company, such policy and contract relating to reinsurance controlled rights 
and liabilities. €o mtract as to reinsuring policyholders of insolvent company held not to 
a policyholders to accept new policies. Western Life Indemnity Co. v. Bartlett. 
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679—Liability of Russian insurance company on reinsurance policy held not extinguished by 
soviet decree cancelling debts of nationalized companies. Fred S. James & fe 
Se. SRR FIG A Ns Ed a 0 4k 6 6S 4 Ohara 80500 sow bn ceed seks tase teasn v"1218 


§ 684. EXTENT OF LIABILITY | OF REINSURER. 

re hee reinsuring company’s liability stated. Western Life Indemnity Co. v. Bart- 
ett In 

§ 686. ACTIONS ON CONTRACTS OF REINSURANCE. 

686—Evidence held insufficient to establish that two accident oats were in force, so as to 
render reinsurance contract operative. Pacific Mutual fe Ins. Co. of California v. 
Pacific Surety Co. (Calif.) 

686—Action held based on policy of reinsurance, and not on policy issued by insolvent company 
for which defendant reinsured. Evidence as to previsions of policy whose holder de- 
fendant had reinsured, held improper. Testimony relating to statements made in oe 
Ss =, policy of reinsurance held inadmissible. Western Life Indemnity Co. 

rtiett. d.) 

686—Insured nia entitled to sue reinsurer which assumed obligations of original insurer. 

E. D. Baird & Son v. Kaskaskia Live Stock Ins. Co. ) 


XX. Mutual Benefit Insurance. 


(A) CORPORATIONS AND ASSOCIATIONS. 


$ 687. NATURE AND STATUS IN GENERAL. 
687—“Benevolent association” not “insurance company” and “certificate holders’ not ‘‘policy- 
holders” in ordinary meaning of terms. Wirtz v. Sovereign Camp, W. O. W. (Tex.).. 852 


§ 689. SPECIAL CONSTITUTIONAL AND STATUTORY PROVISIONS. 


689—“Uniform” and “Mutual” interests of members defined. Naill v. Order of United — 
peoreiel ‘Travelers of itearicn, ‘COMES. bcc as picnc kn civwcsccccciwienctccisetsbeaweess 122 

§ 69i. REGULATION AND SUPERVISION OF BUSINESS. 

691—Findings of inadequacy in plan for assessments must be based on sufficient cause. Asso 
ciations assessment plan held to sufficiently meet statutor. 7 requirements. Method of valuation 
of outstanding contracts by actuaries held proper. eighbors of Woodcraft v. Fishback 
State Insurance Commissioner. (Wash.) 74 

§ 695. OFFICERS AND AGENTS. 

695—Provisions in by-laws and certificate res pene notice to local officer of fraternal benefit 
society held valid. Modern Woodmen of America v. Shattuck. (Texas) 


(B) THE CONTRACT IN GENERAL. 


$ 712. WHAT LAW GOVERNS. 
712—Nebraska laws control significance of constitution, charter, etc., of Nebraska mutual 
any as determining rights of beneficiary. Sovereign Camp of W. O. W. v. Carrell. 


712—Agreement that certificate was subject to “laws” of certain state held to refer to statute 
law and not to court decisions rendered after death of insured. Mooney v. Brotherhood 
of Railroad Trainmen. (Minn.) 


§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 


§ 718. —— EXISTING PROVISIONS. 
gat nag and assured are charged with knowledge of by-laws and their legal effect.. 
o> Weeden of America v. Shattuck. (Texas) 4 
718--Consitation, by-laws, and rules binding on insured. Wirtz v. Sovereign Camp, W. O. W. 
(Tex.) 


§ 719. “a3 SpesaQupet PROVISIONS OR AMENDMENTS. 
n genera 

719(1)—Rights of beneficiary in certificate are subject to power reserved in certificate to 
amend constitution and laws. Failure to file amendments with secretary of state did not 
prevent operation from date of adoption. Sovereign Camp of W. O. W. v. Carrell. (Ala.) 365 

719(1)—Retroactive amendment raising insurable age limit of members held not to apply to 
one obtaining membership by misrepresentation. Wiltshire v. Modern Woodmen of 
America. (Colo.) 

719(1)—By-law excluding from membership persons convicted of felony does not forfeit 
existing membership. Pickens v. Security Ben. Ass’n. (Kans.) 

719(1)—Amendment of constitution of fraternal society so that disappearance of insured 
should not be ground for claim held veld. Mooney v. Brotherhood of Railroad Trainmen. 
( Minn.) 

719(1)—Receipt of old rate after increase of rates held not waiver or estoppel precluding 
reduction of certificate by lien to effect increase of rates. Provision of fraternal bene- 


ficiary policy, binding insured by future fquntions. does not authorize repudiation of 


contract. Wirtz v. Sovereign Camp, W. O 
(3). Relating to rate of assessment. 
719(3)—Fraternal association has power to change constitution, by-laws, and rates. Increase 
of rates by fraternal association not disturbed if reasonable. Increase wot fraternal rates 
not violation of contract. Policy of fraternal benevolent society not “contract” against 
increase of assessment. Manner of payment or security of increased rates within discre- 
tion of fraternal society. Wirtz v. Sovereign Camp, W. O. W. (Tex.) 


722. VALIDITY IN GENERAL. | : 

22—Provision of fraternal benevolent society contract releasing member from assessment after 
20 years held ultra vires. Any attempt to extend benefits of fraternal benevolent societ 
beyond statutory authorization is ultra vires. Wirtz v. Sovereign Camp, oO. w. 


(Tex.) 


Tex.) 





Topical Index 


§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 
(3). Statements as to age. 

a ee as to age by one ineligible fatal to recovery on insurance 

Policy. iltshire v. Modern Woodmen of America. (Col0.).........ceccecsceenceecs 
(4). Statements as to age. 

723(4)—Misrepresentation as to age by one ineligible fatal to recovery on insurance policy. 

Wiltshire v. Modern Woodmen of America. (Colo.)...........ccccccccccccccvccececs 


§ 724. oe OR areR AS TO DEFECTS OR OBJECTIONS. 
. In general. 
724(1)—Fraternal association entitled to plead that provision releasing insured from assess- 
ments is ultra vires. Wirtz v. Sovereign Camp, W. O. W. (Tex.)........ccceececceece 


§ 726. CONSTRUCTION AND OPERATION IN GENERAL. : 

726—Rule as to construction of death benefit certificate stated. Construction beneficial to 
insured adopted, where language is susceptible of more than one construction. Deadwyler 
v. Grand Lodge, Knights of Pythias of North America, South America, Europe, Asia, 
Africa, and Australia. (S. C.) 

§ 727. ASSIGNMENT OR OTHER TRANSFER. 

— IN GENERAL. 

728—Defect in assignment of certificate or designation of beneficiaries held not waived. 
Mosaic Templars of America v. Madison Mills et al, (Ala.)..........scceeeeeees «+-- 578 

728—Assignee of fraternal benefit certificate obtains no greater rights than beneficiary. Assignee 
of certificate held charged with knowledge of limitation on local camp clerk’s aa to 
receive notice. Society, paying beneficiary without knowledge of claim of assignee, held 
not liable to latter. Modern Woodmen of America v. Shattuck. (Texas) 407 


§ 730%. ACTIONS FOR BREACH OF CONTRACT. 

730%4—Illegally expelled member of beneficial order may sue order without first exhausting 
remedies and seeking reinstatement or relief within order itself. Order of Railway 
Conductors of America v. Clark. (Ga.) 


(Cc) DUES AND ASSESSMENTS. 


§ 743. REFUNDING OR RECOVERY OF DUES OR ASSESSMENTS PAID. 
743—Nonresident beneficial order held necessary party to suit by member to recover_money 
aid in obtaining and continuing in force certificate in benefit department. Insured 
illegally expelled from mutual benefit department of beneficial order entitled to refund 
of dues, assessments, and other moneys paid. Order of Railway Conductors of 
Amotion w Gia CORR is iio and ck os i Fate ci ccidseguawes sctaePebatss Set ised veeua Se 
(D) FORFEITURE OR SUSPENSION. 


§ 747. EFFECT OF EXPULSION OR SUSPENSION OF MEMBER. 

747—Act of beneficial order in expelling member held not to preclude suit to recover as- 
sessments and moneys at uring membership. Order of Railway Conductors of 
America v. Clark. CME) i dni civannd cuces caphed tavtn ced cae Kk utncusbanbar scanebeas 588 

§ 748. VIOLATIONS OF TERMS OR CONDITIONS OF CONTRACT. 

748—By-law denying benefits for sickness or injuries caused by intemperance or immorality of 
“claimant” held applicable to death benefits.—Intemperance held not “immoral act” within 
by-law denying benefits for sickness or injury caused by either.—Recovery of death benefits 
held not precluded by intoxication of occupants of automobile in which insured was riding 
Croteau v. Lunn & Sweet Employees’ Ass’n.- (Me.) 


§ 749. NON-PAYMENT OF DUES OR ASSESSMENTS. 

§ 750. DEFAULT AS A GROUND OF FORFEITURE IN GENERAL. 

750—Insurer held not entitled to declare suspension of certificate for failure to pay dues where 
refusing to accept them when seasonably tendered. Sovereign Camp, W. O. W., v. Davis. 
(Tex.) 
754. —— EXCUSES FOR NON-PAYMENT. | 

754—Physical or mental disability does not excuse failure to pay assessments on benefit cer- 
tificate. Failure to pay assessments after surrender of policy and receipt of old age benefit 
held to preclude recovery of face of policy, though surrender was made hy one mentally 
incompetent. Whitlow v. Sovereign Camp, W. O. W. (Ia.)......... cece cece ceeeeeee 


§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
3). Demand, acceptance, and retention of assessments. 
755(3)—Collection of assessments after suspension held not to bind society, and retention 
without knowledge of facts not to constitute waiver. Sovereign Camp of W. O. é 
Carrell. (Ala.) .......... eeeweisuee eae Sdepebievcccdusetawas te SN vebwivcawkh ete deertes 
(5). Effect of provisions as to reinstatement. 
755(5)—Member of beneficiary society held not entitled to benefits where injured during 
period of delinquency. Hope v. Travelers’ Protective Ass’n. of .merica. (s.. C.) 
§ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). Necessity of proceedings to declare forfeiture. 
756(1)—Failure to pay assessments on benefit insurance certificate held to render certifitate 
void. Whitlow v. Sovereign Camp, W. O. W. Cla.) 
§ 758. REINSTATEMENT. 
$ 761——HEALTH AND CONDITION OF INSURED. ‘ 
761—Good health required to secure reinstatement of member not satisfied by appearance 
of: good health or reasonable belief of good health. Pickens v. Security Ben. 
CRM) cdo oA dev ae bus ee 6 htpincywes eer ebee eens ea vievensuedesvnewieeeaoatecen’ 
762. PROCEEDINGS. 
762—Member having paid arrears, but dying before payment was read at regular meeting of 
society, held to be in good standing. Eisenberg et al. v. Hebrah Gemiluth Hessed Soc. 
) 
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763.——-WAIVER OF OBJECTIONS. 
763—Society held not wepsee to insist on warranty of good 5 yaN9 of member as condition 
to reinstatement. Pickens v. Security Ben. Ass’n. ( 


(E) BENEFICIARIES AND BENEFITS. 


$ 768. PERSONS WHO MAY BE BENEFICIARIES. 
§ 770. STATUTORY PROVISIONS. 
770—Putative wife of member of benefit society held not entitled to insurance benefits either 
as wife or dependent. Mendez v. Sovrign Camp, W. O. W., t al. (Tex.).........se00: 1093 
§ 771. PROVISIONS OF CHARTER OR BY-LAWS. 
771—Fraternal society may limit beneficiaries under benefit certificate to members of 
family. Stepson held “member of family” at time of 9 death, within by-laws 
of fraternal benefit society. De Roller v. Bohan et al. (N. Y.)..... Sacties ecsvvecee 616 
i 772. DESIGNATION OF BENEFICIARY. j 
773. IN GENERAL. 
773—Beneficiary of member must be designated in accordance with rules of association. 
Designation | of beneficiaries held not in accordance with rules of society and_ in- 


sufficient; "signatures" “subscription.”” Mosaic Templars of America v. Madison 
Mills et al. 


a.) 

775. BY Wilt. 

775—Beneficiary held to take under policy as eg and not under will or devise. 
Parker et al. v. Mosaic Templars of America. (A 

§ 777. INVALID OR INEFFECTIVE DESIGNATION. 

777—Defect in assignment of certificate or designation of beneficiaries held not waived. 
Beneficial association proof of death and policy held not waiver of defect in designation 
of beneficiaries. Mosaic Templars of America v. Madison Mills et al. (Ala.) 

17) oan naming stepson as pengyeety held not to have waived right to object. 

Roller v. Bohan et al. (N. Y.) 

777 Whee designation of putative wife as beneficiary was null and void, legal wife —, 

entitled to insurance money. Mendez v. Sovereign Camp. W. O. W., et al. (Tex.) 


§ 779. CHANGE OF BENEFICIARY. 


§ 780. RIGHT TO CHANGE BENEFICIARY IN GENERAL. 
780—Principles governing change of beneficiary apply to fraternal and ordinary life insur- 
ance companies. New York Life Ins. Co. v. Rose et al. (Calif.) 


§ 783. VESTED INTEREST OF BENEFICIARY. 
783—Statute designed to protect rights of subsequent beneficiaries of insured and me = 

making payment to such beneficiaries. Fraternal benefit society required to -pay 

terms of contract have been met. Parker et al. v. Mosaic Templars of America. (Ala)... om 1056 
783—Beneficiary’s interest in certificate a mere expectancy becoming vested only on death 

of insured. Parker et al. vy. Mosaic Templars of America. (Ala.)............c0e-eee0s 1058 
783—Beneficiary under fraternal may ee has no vested right which cannot be divested 

by change of beneficiary. Wirtz v. Sovereign Camp, W. O. W. (Tex.)..........-.000- 852 
§ 784. MODE OF CHANGING DESIGNATION. 

(1). In general. 

784(1)—Method of changing beneficiary provided by life insurance certificate is exclusive. 

Hull v. Brotherhood of American Yeomen et al. (lIa.) 

(5). Change by will. 

784(5)—Change in beneficiary may not be made by will where certificate of insurance provides 

method for such change. Member held not entitled to dispose by will of benefits of 

insurance certificate. ull v. Brotherhood of American Yeoman et al. (Ia.)............ 803 
§ 785. DEATH OF BENEFICIARY BEFORE INSURED. 
785—Policy held payable to estate of insured, where beneficiary died before ingured, and 

no change was made in policy. Parker et al. v. Mosaic Templars of America. (Ala.)....1058 
§ 786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAYABLE. 

787. IN GENERAL. 

787—Death of member held not result of “intemperance” or “immoral conduct.” Deadwyler 

v. Grand Lodge, Knights , Pythias of North America, South America, Europe, Asia, 0 

») 5 


POR meme eee meee seen eeeses Pee eee eee eee CCPC Eee eee eee eee) 


Africa, and Australia. (S. 


$ 793. RIGHTS OF BENEFICIARIES TO PROCEED. 

793—Divorced woman held not eligible to take as beneficiary of fund payable under mutual 
benefit certificate. Modern Woodmen of America v. Patton et al. (Mich. 
797%. ASSIGNMENT OF CLAIM FOR LOSS. 

boris Roti: to local clerk of assignment of right to benefit held not oso to society. 
Bank of Johnsonville v. Sovereign Camp, Woodmen of the World. (S. C.)...........- 845 


(F) ACTIONS FOR BENEFITS. 


§ 803. PROVISIONS OF CHARTER, BY-LAWS. OR CERTIFICATE OF MEMBERSHIP. 
§ 805. a ie yo = COURTS FOR SETTLEMENT OF DISPUTES. 
. In genera 

805(1)—Plans for determination of when and how contributions shall be paid are matters 
with which courts will not een Neighbors of Woodcraft v. Fishback State Insur- 
ance Commissioner. (Wash.) 

$ 807. CONDITIONS PRECEDENT IN GENERAL. 

807—Proof of fact and cause of insured’s death required by certificate, held condition prece- 
dent to right of action on certificate. Written application for benefit, required by cer- 
tificate, held condition —— to right of action on certificate. Fink et al. v. Catholic 
Order of Foresters. inn.) 

‘ 812. LIMITATIONS. 

812—Action prematurely brought where insured not absent for seven years at commencement 
thereof. Brotherhood of. Locomotive Firemen and Engineers vy. Nash. (Md.) 
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§ 814. PROCESS AND APPEARANCE. 
814—Service of summons on secretary of local lodge of foreign insurance association held not 
binding on association. Andeérsen v. Independent Order of Foresters. 
814—Foreign accident insurance association held “doing business within state”; when foreign 
accident insurance association doing business within state does not dehignats agent, service 
on secretary of state sufficient. oreign fraternal associations, failing to make annual 
reports or designate commissioner as person on whom process may be served, held not 
exempt from general insurance laws. Naill v. Order of United Commercial Travelers 
of America. (Okla.) 
@ 815. PLEADING. 
(1). Declarations, complaint, or petition. 
815(1)—Allegation as to compliance, except as waived, held too indefinite. Brotherhood of 
omotive Firemen and Engineers y. Nash (Md.) 
(2). Plea, answer, or affidavit of defense. 
815(2)—Plea held not to show estoppel to set up misrepresentation as to age. Wiltshire v. 
Modern Woodmen of America. (Colo.) 
§ 816. EVIDENCE. 


§ 817, —— a ay dae AND BURDEN OF PROOF. 
. In general 
817(1)—Burden on claimant under mutual benefit certificate to sustain charge that insured 
insane when later designation of beneficiary made. Eyestone v. Eyestone. (Okla.) 
§ 818. ADMISSIBILITY. 
(1). In general. 
$18(1)—Conversation between beneficiary and chairman of lodge held binding on Grand 
Lodge. Brotherhood of Locomotive Fireman and Engineers v. Nash. (Md.) 
(4). Death or injury and cause thereof. 
818(4)—Ingaped’ s Noe held inadmissible. Brotherhood of Locomotive Firemen and 
Engineers v. 
818(4)—Evidence of Sas eae and conduct of inhabitants of town admissible to show 
purpose of killing. Motive, where none shown for killing of assured by direct evidence, 
may be‘shown by circumstantial evidence. Naill v. Order of United Commercial Travelers 
of America. (Okla.) 
818(4)—Record of _coroner’s inquest held not admissible. Deadwyler v. Grand Lodge, Knights 
of Pythias of North America, South America, Europe, Asia, Africa, and Aust 
§ 819. WEIGHT AND SUFFICIENCY. 
- In general. 
$19(1)—Ultra.vires plea in action on corsteate dependent on proof of constitution and laws 


a. (S.C.) 850 


of benefit society. Sovereign Camp of W. O. W. v. Carrell. (Ala.)............5e0eee 365 


(2). Matters of avoidance or forfeiture. 
819(2)—Benefciary held entitled to recover on certificate where insured in good standing when 
he disappeare Sovereign Camp, W. O. W., v. Davis. (Tex.) 
(3). Estoppel and waiver. : 
819(3)—Proof of custom of accepting payments to reinstate member within grace period 
does not establish custom to accept payments of members not in good health. Pickens 
Security Ben. Ass’n. (Kans.) 
819(3)—Evidence held insufficient to prove waiver of proof of death or written a plication 
for benefit within year after member’s death. Fink et al. v. Catholic Order of Foresters. 


860 


598 


(Minn.) - 204 


§ 823. TRIAL. 


§ 825. QUESTIONS FOR JURY. ’ 
1). In general. . 
825(1)—Evidence sufficient to submit to jury question of esto ee and waiver by lodge of 
right to require further proof of death.—Whether plaintit commenced suit within six 
months after final rejection of claim held for jury. Brotherhood of Locomotive Firemen 
and ys Sa vy. Nash. (Md.) 
(3). Death or injury and cause thereof. 
825(3)—-Evidence of ore death held sufficient to go to jury. Brotherhood of Loco- 
motive Firemen and Engineers v. Nash. (Md.) 
§ 826. INSTRUCTIONS. 
1). In-general. 
826(1)—-Instruction as to waiver of proofs of — held properly refused. Brotherhood of 
Locomotive Firemen and Engineers y. Nash. (Md.) 


SURETY INDEX 


From January to June, 1925, Inclusive. 


ABANDONMENT—General contractor’s temporary- suspension of work, which did not 
imperil contract, would not be unreasonable. Evidence held to show general nding E 
contractor voluntarily abandoned contract. Kinney et al. v. Massachusetts Bonding 
Ins. Co. ae 

ABANDONMENT—Party not entitled to abandon contract because of other’s nan 
but may require pagmont as condition to proceeding. Dwelle-Kaiser Co. v. pa 
Casualty & Surety Ce. 7 





Insurance Law Journal, Vol. 64 


ACCOUNTING—Final accounting and decree of settlement held not condition precedent to 
suit on absconding executor’s bond. Southern Surety Co. v. Enfield et al. (Okla.).. 


ADMINISTRATOR’S BOND— Moneys recovered by administrator for death belong to a” 
of kin and not to estate, and county court 2, no jurisdiction in distribotion® thereof. 
dpwen Caanalty.-& Dursty Co. vi Weeegs GER) onc ccc ccc cewcenscccventccpbesuvevess 546 


AGENCY—Agreement between agent and contra¢tor for reduction in schedule premium rate 
on bond held not binding on surety company. American Surety Co. v. Lind. (Wash.)...1014 


APPEAL BOND—Appeal bonds to be constrted strictly, and as if law written therein. 
Hughes v. Keith et al. (Mo.) Pidacdéaise: 259 

ASSIGNMENT— Materialman as assignee of contractor, held not “entitled to recover from 
surety on bond for materials furnished. Sibley Lumber Co. v. Madsen et al. (Ia.).... 313 

ATTACHMENT —Sureties liable when attached aes released though no record made. 
Ward v. Massachusetts Bonding & Ins. Co. (Cal.) 

ATTACHMENT—Forthcoming bond, exectited 
& Casualty Co. of New York v. ‘Carsofi. ( 

ATTACHMENT—Forbearance from levyirig on ech sufficient consideration for bond. 
Automatic Scrrew Mach. Products Co. v. Continental Casualty Co. (Wis. 

AUDIT—Plea not insufficient by alleging 7, that insured failed to cent an audit of em- 
loyee’s books by a public accountant. McConnell-White-Terry Realty & Ins. Co. v. 

suey & Depeat Co. of Marvised, SAID. <6 6 cop cscs 0 cence dengan ries 106 cb beens 988 

BANKRUPTCY—Subrogation statute held inappicable where creditor ved claim 
against bankrupt’s estate. Westinghotise Electric & Mfg. Co. v. Fidelity et Deposit ~ 
of Maryland. (Mass.) 

BANKRUPTCY—Subsequent bankruptey does not invalidate bond conditioned on 
of judgment. sens Screw Mach. Products Co. v. Continental Casualty Co. ( i). 3211 

BLUE SKY LAW BOND—Defrauded purchasers of stock held entitled to sue for equitable 
apportionment of security furnished by blue sky law bond. National Surety Co. et al 
v. Graves et al. (Ala.) 

BOND, CONSTRUCTION OF—Construction most favorable to beneficiary adopted if lan- 
fuse ge of indemnity bond ee susceptible of two somes constructions. McConnell- 

hite-Terry Realty & Ins. Co. v. Fidelity & Deposit Co. of Maryland. (Ala.) 

BOND, CONSTRUCTION OF—Bond accompanying bid of contractor must be construed 
with statute. Contracts must recéive interpretation making them lawful, if intention of 
parties is not violated. Town of Mill Valley v. Massachusetts Bonding & Ins Co. (Cal.). 

BOND, CONSTRUCTION OF-— Rule that surety not favorite of law without application 
where bond has only one reasonablé interpretation. People, for Use of Western Accept- 

ance Co., v. Southern Surety Co. (Col. 

BOND, CONSTRUCTION OF—Contract of surety for hire construed against surety if 
susceptible of two sesenreniene. Contractor’s bond, contract, and specifications construed 
together. National Surety Co. Rochester Bridge Co, (Ind.)....... .-eeeeeeeceecees 

BOND, CONSTRUCTION OF — Written language is indemnity bond of surety for hire 
to be construed in same manner as if appearing in other agreements; liability of surety 
for hire cannot be enlarged beyond scope of terms of contract; if language of contract 
of surety for hire is unambiguous eeeation of construction does not enter. United 
States Fidelity & Guaranty Co. et al. v. Gray. (Okla.).......... cede c cece cece ceeenect 1194 

BREACH OF CONDITION—Appellant in nines appeal held to have breached con- 
ditions of appeal bond. Hughes v. Keith et al.  ( 

COLLATERAL—Bank accepting negotiable cotton receipts as ag collateral, without knowledge 
of fraud, held holder in due course. Bank held justified in accepting ne otiahe _ 
receipts as collateral security. Lacy, State Treasurer, v. Globe Indemnity 994 

CONSIDERATION—Liability of surety to pay Principal’s debts sufficient ee 
for security turned over to surety. Consideration for mote to surety as guarantee of 
maker’s fidelity to employer sufficient. Extension of time of payment sufficient considera- 
tion to bind signers of note. Maryland rege Co. v. Hjorth et al. (Wis.)..........+05 120 

CONSTRUCTION—Fidelity bond cannot 7. by os sf construction. Maryland 
Casualty Co. of Baltimore, Md. v. oo a WOME, EES BD. coin ii ce cdes oncee ctseses 749 

CONTRACT BOND—Loss one lending money to tee ee one “arising out of ~~ 
formance of contract” within bond. People, for Use of Western Acceptance Co. 

Southern Surety Co. (Col.) 

CONTRACTOR’S BOND—lIndemnity bond held not to be statutory bond required of 
contractors. /A=tna eam, & Surety Co. v. Leathers, et al. (Ga.) 11 

CONTRACTOR’S BOND—Bond of contractor ronnie to owner, held indgnnity bond on 
— maaterinkeen and laborers could not sue. urphy v. ‘Huey & Philp Hardware 

et ( coecece 

CONTRACTOR’S BOND—Bond of contractor of irrigation price protection to state, 
laborers, and materialmen. Contractor’s bond valid, thoug dual as to beneficiaries. 


American aarety Co. of New York v. State of Oregon ex rel. Humfeld. (U. S.) 


CONTRACT BOND—Contractor’s bond held not a guaranty of payment for materials fur- 
age LA eee Mayor and City Council of Baltimore v. Maryland Casualty 542 
( 
CONVERSION—Storage ticket holders, though stockholders of warehouse corporation, may 
recover for conversion. State ex rel. Somers et al. y. Interstate Surety Co. (S. D.)... -1005 
CONVERSION—Contractor and surety held guilty of conversion of road district bonds 
below par in violation of statute... American Surety Co. of New York v. Hill 
County et al. (Tex.) 765 
COUNTERCLAIM-—Counterciaim held’ sufficient basis for recovery of ome. by de- 
fendant barring recovery in subsequent action on bond. Holtz v. Riddell et al. (Conn.). 
DAMAGES—Measure of damages in action on redelivery bond stated. Ward v. Massa- 
chusetts Bonding & Ins. Co. (Cal.) 
DAMAGES—Counterclaim held sufficient basis for recovery of damages by defendant barring 
recovery in subsequent action on bond. Holtz v. Riddell et al. (Conn.):............. 1 
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DAMAGES—Money paid architects to superintend new contract, and ne legal services, held 

properly allowed as damages. Damages against contractor diechare allowed for amognt 

pai for bond of new contractor, and for bonds to Saveur a of mechanics’ liens. 
inney et al. v. Massachusetts Bonding & Ins. Co. et al. (N. Y.).......-.cceeeneeees 172 


DAMAGES—Measure of damages for breach of covenant to pee oil and gas 
specified depth, stated. United States Fidelity & Guaranty Co. et al. v. Gray. us). 1194 


DAMAGES—Measure of damages for coriversion of road district bonds sold below par is 
par value. American Surety Co. of New York v. Hill County et al. (Tex.) 765 
DISTRIBUTION—Surety on administrator’s bond liable for latter’s sinotiens with res: 
to distribution of moneys recovered for death of deceased by wrongful act. 
Casualty & Surety Co. v. Young. 
DELAY—Builder’s bond not within statute imposing pena penalty - insurer. Penalty on insurer 
for refusal to pay promptly. Kimball et al. v. Parks et (Tenn.) 1009 
DELIVERY-—That ship seized on second libel before << ordered to accept redelivery 
under bond did not affect tender < delive: sal” claimant. Bond conditioned to redeliver 
ship considered as performed, where a 1 seizes ship under another libel. Hooper 
et al. v. Kunkler Transp. Co. et al. 
nee ae —— ond securing éoue i eae estates held —— for eee 
und” within bank deposit guaranty statute; “specific”; “ * epublic ty 
Co. et al. v. Scandinavian-American Bank et al. (U. g. 540 
DEPOSITORY ca A yee of bond “that bank should faithfull ae 
oe ge deposit held violated by bank’s failure to hosp, unde to rey, 
leposit uae, County Judge, v. National Surety Co. of New York. s.).. 
DEPOSIKORY OND—County depositary’s surety became liable imme aa 
depositary ed doors. eDpositary’s surety, having settled with county immediatel 
when bank closed doors, could recover loss from sureties on indemnity bond. Fidelity 
Deposit Co. of Maryland v. Bassett et al. (Wash.).........ccccceececceccsececccseees 1204 
DISCHARGE BOND—Defendant and surety on discharge bond held , tiahle re. judg- 
ment rendered on plaintiff’s cause of action. Kolatch v. I. Rome & Sons et al (Wash.). 323 
DISCHARGE OF SURETY—Surety on discharge bond held not released trom — . 
by dismissal of principal defendant. Kolatch v. I. Rome & Sons et al. (Wash.) 
EMBEZZLEMENT —Surety on fidelity bond not responsible << defaults antedati sing. caasen: * 
Treasurer's payment of warrants, due at beginning of period covered by fidelity ant. 
not loss by woe or embezzlement within fidelity bond. Western healer Co 
Free and Acepted asons of Texas et al. (Tex.)......--ccsercoccencccecstescusecess "1198 
ESTOPPEL—Recitals in _redelivery bond operate as estoppels. Ward v. Massachusetts 
Bonding & Ins. Co. (Cal.) 
ESTOPPEL—Contractor’s surety held not estopped from asserting claim against purchaser 
of tax bills issued in payment to contractor. Chouteau Trust Co. v. Massachusetts 
Bonding & Ins. Co. (U. S.) 
EVIDENCE— Judgment establishin Pane’ ms administrator primia facie evidence in 
action against his surety. Maryland Casualty vy. Simmons. ( S.) 
EVIDENCE—Evidence held to ion Moonee co-operative association ‘discovered wrongful 
act of its manager more than five days before notifying surety. New Amsterdam Casualty 
Co. et al. v. Farmers’ Co-op. Union of Lyons, Kan. (U. S.) 533 
EVIDENCE—Evidence held to prove that county had on deposit, when depositary closed 
doors, amount in excess of amount of depositary’s bond. Assistant cashier's testimony 
that she personally knew that county had more than certain amount on deposit at certain 
time held competent. Fidelity & Deposit Co. of Maryland v. Bassett et al. (Wash.)...... 1204 
EXECUTOR’S BOND—Cause of action accrues to distributee upon bond nine months after 
qualification and limitation then begins to run. Action to surcharge final settlement of 
administrator barred after five years. Farmers’ Bank of West Louisville et al. v. 
American Surety Co. of New- Tee, GG) is soc 6S ic nc ccc He crnchinnsstsadveasmssvene 316 
EXECUTOR’S BOND—Final accounting and decree of settlement held not condition pre- 
cedent to suit on absconding executor’s bond. Southern Surety Co. v. Enfield et al. 
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(Okla. ) 

FIDELITY BOND—Sureties on warehouse manager’s bond held liable for principal’s failure 
te cancel oe receipts as required by statute. Lacy, State Treasurer v. Globe Indemnity 
0. 

FIDELITY BOND-—Statutory provisions, as to contract stipulations for notice of claim 
for damages, apply to provisions for notice of loss in "yaad buonds. Western Indemnity 
Co. v. Free and Accepted Masons of Texas et al. (Tex.) 1198 

FIDELITY BOND—Breach of condition for monthly comparison of emplo 
held to, prevent hanks recovery. Maryland Casualty Co. of Baltimore, Md., v. Bank 
o nglan 

FIDELITY BOND—Relation on principal and surety created, where indemnity ere 
wate fidelity of employee at his request. Maryland Casualty Co. v. Hjorth 


$.) 
FRAUD—Application of draft drawn by shipper on omneme of aneee to past-due debt eld 
not fraud. Hartford Accident & Indemnity Co. v on (Colo 
FRAUD—Failure to disclose ees occurring 
Dwelle-Kaiser Co. y. Aitna Casualty & Surety cot 
GARNISHMENT—Liability of _— and surety bs * eoenie ae discharge bond oc” 


990 


terminable in main action. atch v. I. Rome & es ee SS Te 323 
GUARANTY—“Guaranty” and “Indemnity,” distinguished. Oppenheim y. National Surety 


<bhch sie vip bclae snece bie CUR aVOlenethediog wna nenns sMebese eae iad OmLee soaps. tee 
GUARDIANS BOND—Surety on guardian’s bond concluded by county court's judgment 


unappealed from fixing guardian’s liability. Southern Surety Co. v. Williams et al. 


Okla.) 
INDEMNIFY — “Guaranty” and “Indemnity,” distinguished. ae v. or Surety 763 
0. eeeeee 
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INDEMNITY BOND—Bond protecting surety company from loss by reason of its execu- 
tion of other bond held contract of yindemaity” and not “continuing guaranty. : - 
heim v. National Surety Co. (Okla.) ......ccccccccccecccesccaccee Skeasn ea ae Oada.ss - 763 


INDEMNITY BOND—One eee material to euntedion not entitled to recover therefor 
on Mie bond indemnifying owner. Oak Cliff paneer Co. v. on Indemnity Co. 
Tex 
INJUNCTION—Compensated surety discharged foun liabilit entitled to. injunct inst 
——- roceeding at law on bond_on ground that suit is unjustifiable and £2, injunet oe 
urety Co. v. Creamery Com’rs, et al. (Vt.).....ccecceceees Sam ta ders Cadireas ans 6s 771 


INSOLVENCY—Mere failure to disclose insolv to party granting credit held not to avoid 
contract pnt intention not to pay does. Dwelle-Kaiser om » tna Casualty & Surety 
734 
INTEREST—In action on bond given to another for plaintiff's benefit interest “allowed only 
i ~ of acceptance by beneficjary. Hartford Accident & Indemnity Co. v. Manby. 
ED: 5 on'o-d'od mopetins Aes slab os dade Sono eit 2 hauhea pal wens v6 een aC Rea ea ak 5 990 
LACHES—aAction by creditors against surety held barred by laches. Farmers’ Bank of 
West Louisville et al. v. American Surety Co. of New York. (Ky.)..........ccceeeees 316 
LIABILITY, LIMITATION OF—Surety for limited amount not entitled to credit on 
its liability for amount received from bankrupt estate. Westinghouse Electric & Mfg. 
Co. v. Fidelity & Deposit Co. of Maryland. (Mass.)...........cccccucccccccvctcrecce 1193 
LIABILITY OF SURETY—Surety on broker’s bond not liable for damage by failure to 
* use money loaned to principal in building houses as agreed. Surety’s statutory obligation 
on broker’s bond not enlarged by principal’s representations to obligee. Woods % 
National Surety Co. (Ariz.) 
LIABILITY OF SURETY—Surety on contractor’s bond held liable for gravel furnished 
after expiration of time for comp'etion of contract. Sommers v. National Surety Co. 


(Mich.) 5 
LIABILITY OF SURETY—Bonding company not chargeable with payments for bond of 
new contractor and to procure discharge of mechanics’ liens. Kinney et al. v. Massa- 
meetin Doel i ERS. CO OE OL tla Rebekka tas bacnks kh tans cubase ekth sc okenEbs cas 172 
LIABILITY OF SURETY—Surety’s liability on penal bond not extended beyond penalty by 
addition of legal interest. Southern Surety Co. v. Enfield et al. (Okla.) 
LIABILITY OF SURETY—Surety on contractor’s bond not Ds) non-lienable claims. 


Chouteau Trust Co. vy. Massachusetts Bonding & Ins. Co. 5 157 

LIABILITY OF SURETY—Liability of hired and indemnified surety epee with that 
of principal. Whittaker v. United States Fidelity & Guaranty Co. (U. S.) 

LIMITATION OF ACTION—Cause of action accrues to distributee upon bond nine months 
after qualification and limitation then begins to run. Action to surcharge final settlement 
of administrator barred after five years. Farmers’ Bank of West Louisville et al. v. 
hietieesn Saiees Ce, OF Sit” Vee, Cee irk ko 6 «ook occ oka sun su ana then ate od bc kskkce 316 

LIMITATION OF ACTION—Time limit for suing on surety bond held waived by surety. 
Harding Hotel Co. v. United States Fidelity & Guaranty Co. (Wash. 

LIQUOR BOND—Surety in bond conditioned that principals would not violate prohibition 
act held not liable after payment of fines by principal. United States v. United States 
wiser & tomasanty Co. CU. Bs. soo sn455.k5,0'-0 bet neh 0 sah SARs bWickine bedeses vee 161 

MATERIALMAN—Buildin ae bond held to protect materialmen. National Surety 
Co. v. Rochester Bridge (Ind.) 

MATERIALMAN—Conversion of amount paid contractor after assignment of contract to 
— held not covered by contractor’s bond. Sibley Lumber Co. v. Madsen, et al. 


MATERIALMAN—Contractor’s bond held not a guaranty of payment for materials fur- 
ane by subcontractors. Mayor and City Council of Baltimore v. Maryland we 


(Md.) 
MATERIALMEN— Bond of contractor running to owner, held indemnity bond on which 
materialmen and laborers could not sue. Murphy v. Huey & Philp Hardware Co. et al. 


(Tex.) 

MECHANIC'S LIEN—Bonding company not chargeable with payments for bond of new 
contractor and to procure discharge of mechanics’ liens. Kinney et al. v. Massachusetts 
Bonding & Ins. Co. et al. (N. Y.) 

MECHANIC'S LIEN—Filing claim to fund held sufficient notice of lien. Alexander Lumber 
Co. v. Aetna Casualty & Surety Co. et al. (U. S.) 

MECHANICS’ LIENS—Owner may require of contractor bond broad enough to bind him 
and surety to pay for labor, material, etc. Oak Cliff Lumber Co. v. American Indemnity 
Co. (Tex.) 
of tian or collusion, if they had notice of action; value of erepesty as adjudicated in 
replevin action is not open $ re-examination by sureties on r elivery bond. Schlegel 
et al. v. Martin et al. (Okla.) 1 

NOTICE—Provision of bond rene. obligee to give notice of default before yp 
surety attaches must be complied with before surety is sued thereon; on failure to allege 
and prove that notice by dalace of principal’s default had been given, refusal of per- 
emptory instruction requested by surety was error. United States Fidelity & Guaranty 
Co. et al. v. Gray. (Okla.)........scseeseeecesscsevecccesscsceeeeseees ithe erede 1194 

NOTICE—Statutory provisions, as to contract stipulations for notice of claim for damages, 
apply to provisions for notice of loss in fidelity bonds. Provision in fidelity bond for 
notice of loss “imediately” on discovery void. Western Indemnity Co. v. Free a 
Accepted Masons of Texas et al. (Tex.) 

NOTICH—Filing claim to fund held sufficient notice of lien. “Alexander Lumber Co. v. 
Aetna — & wey Co. et al. tw. Ss.) wee. 2 . eee 

NOTICE—Burden on employer to prove it gave notice sur on employee's within 

required pia New Y cnonstodh Casualty Co. et al. v. Farmers’ Co-op. Union of Lyons, ‘a 
i. (U. 
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N OTICE OF CLAIM—Notice by materialman of claim given within 30 days after chew? 
ment of contract binds surety. Kimball et al. v. Parks et al. (Tenn.) 


> BOND—Sureties on official’s bond liable to all persons satewtetiy injvtes: 


by officer’s acts by virtue or under color, of office. ree Guaranty Co. v. 
WE OE. COD 3 scan cas iuue ub bats Ua~d decd odes Creek ebb caekedlesth ee aeseirn wees 33 


PAYMENT —Application of draft drawn by shipper on consignee of sheep to past-due debt 
held not fraud. Hartford Accident & Indemnity Co. v. mby. (Colo.) 


PENALTY—Builder’s bond not within statute igpneing penalty_on insurer for refusal to 


737 


pay promptly. Kimball et al. v. Parks et al. ( TODD Digs a siecngsnccecccsocctcceceserstes 1009 


PREFERENCE—Suit for preference and for ences in depositor’s guaranty fund 
ae ae against state. Republic Casualty Co. et al. v. Scandinavian-American Bank 
eta ‘ 

PREMIUM ON BON 2 ae agreeing to * indemnif surety on bond do not assume pay- 


ment of eae, on bo! General Bonding & Casualty Ins. Co. et al. vy. Fidelity & 
Guaranty Co. (Tex.) 


PREMIUM ON BOND—Agreement between agent and contractor for reduction in schedule 


— rate on bond held not binding on surety company. American Surety Co. v. 
ind. (Wash. 


RECOVERY, RIGHT OF—Loss by one lending money to contractor not one “arisin 


of performance of contract” within bond. People, for Use of Western Acceptance Co. v. 
Southern Surety Co. 


ol. 
RECOVERY, RIGHT OF-—State bonding fund held not to have right of subrogation in 
— with partially satisfied creditor. Olsness, State Ins. Com’r. v. Baird et al. 


RECOVERY, RIGHT OF—County depositary’s surety became liable immediately when 
depositary closed doors. Depositary’s surety having settled with county ee 
when bank closed doors, could recover loss from sureties on indemnity bond. Fidelity 


Deposit Co. of Maryland v. Bassett et al. CWoaal.) «fo o5escinen se sce gece sige cusey at 1204 


REDELIVERY BOND—Measure of damages in action on redelivery bond stated. Wee. 
v. Massachusetts Bonding & Ins. Co. (Cal.) 

REDELIVERY BOND—Sureties on redelivery bond are concluded by judgment eee? 
principal in absence of fraud or collusion, if they had notice of action; value of property 
as adjudicated in replevin action is not open to re-examination by sureties on redelivery 
bond. Schlegel et al. v. Martin et al. (Okla. 

REDELIVERY BOND—Where libellant consented to alternative condition in bond, lien 
continued and surety was exonerated on redelivery; “abide by.”” Hooper et al. v. Kunkler 
Transp. Co. et al. (U. S.) 

REPLEVIN BOND—Statute is part of bond. Bond protects persons in privity 
defendants without changing or enlarging surety’s liability. assachusetts Bonding: & 
Ins. Co. v. Novotny. (Ia.) 

REPLEVIN BOND—Surety on garnishee’s replevy bond held not entitled to restrain collec- 
jy of judgment against it. Southern Surety Co. v. Texas Oil Clearing House et al. 


( 
RIGHT OF ACTION—Bond of contractor “Sharp to owner, held indemnity bond on which 


ee and laborers could not sue. Murphy v. Huey & Philp Hardware Co. et al. 


RIGHT ‘OF ACTION—Creditors receiving “more than amount of bond from surety’s indem- 
nitors cannot enforce penalty. American Surety Co. v. Creamery Com’rs. et al. ch «s 
a ae is part of replevin bond. Massachusetts oBnding & Ins.«Co. 
ovotny. (Ia.) 


STATUTORY PROVISIONS—Statute as to forfeiture of bonds filed with contractor’s bid 
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held part of contract. Town of Mill Valley v. Massachusetts Bonding & Ins. Co. (Cal.). 163 


STAY BOND—Condition to pay judgment implied in stay bond as against indemnified 
surety. Whittaker v. United States Fidelity & Guaranty (U. S.) 

SUBROGATION—Surety has no right of subrogation till claim has been paid in full. 
Surety for limited amount not entitled to credit on its liability for amount received from 
bankrupt estate. Westinghouse Electric & Mfg. Co. v. Fidelity & Deposit Co. of 
Maryland. ( Mass.) 

SUBROGATION—Surety is not subrogated to rights of creditor as against partially satisfied 
creditor. To permit subrogation pro tanto to detriment of obligee or creditor, contract 


right must be clear and certain. Olsness, State Ins. Com’r. v. Baird et al. (N. D.)..... 1000 


SUBROGATION— Not matter of contract, but of equitable right. Surety as assignee of 
claims paid, though not paying full face value, held entitled to subrogation. Alexander 
Lumber Co. v. Aetna Casualty & Surety Co. et al. (U. S.) 

SUBROGATION—Purchaser a tax bills held liable. to surety on contractor’s bond for 
moneys = contractor after notice of surety’s claim. Chouteau Trust Co. v. Massa- 
chusetts ding & Ins. Co. (U. 

TENDER—That ship seized on second libel before marshal ordered to accept redelivery 
under bond did not affect tender of delivery by claimant. Hooper et al. v. Kunkler 
Transp. Co. et al. (U. S.) 

VALUE—Sureties on redelivery bond are concluded by seeeere against principal in absence 
of fraud or collusion, if they had notice of action; value of peepesy as adjudicated in 
replevin action is not open to re-examination by sureties on redelivery bond. 
et al. v. Martin et al. (Okla.) 

VARIATION OF RISK—Creditors agreeing to extension of time on and transfer, of 
debtor’s We tty held to discharge surety. American Surety m’rs. 
et al. 

VANIATION OF RISK—Changes in construction of building heid as a matter of iaw 
not to release surety. McConnell v. Gordon Const. Co. et al. (Wash.) 

WAIVER —Time limit for anne, on surety bond held waived by surety. 

Co. v. » Unieed States Fidelity & Guaranty Co. (Wash.) 
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